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Honorable Larry D. Dixon

Member, Alabama State Senate

820 East Fairview Avenue

Montgomery, Alabama  36106

Sales Tax – Use Tax – Nexus - Montgomery County

The City of Auburn cannot require a Montgomery business that only makes deliveries of merchandise in Auburn to collect and remit any sales or use tax imposed by the City of Auburn.

Given the same basic fact pattern, this conclusion would also apply to the cities of Prattville and Wetumpka.

Whether the same conclusion would apply to counties can only be deter​mined on a county-by-county basis and cannot be determined based upon the facts presented.

Dear Senator Dixon:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS

1. Does the City of Auburn have the author​ity, under state law, to require a retailer located in Montgomery, which merely makes deliveries in Auburn, to collect either sales or use tax on goods delivered in Auburn and remit the tax to the City of Auburn?

2. Would your opinion generally be the same, given the same basic fact pattern, if the point of delivery were Prattville or Wetumpka?

3. Would your opinion generally be the same, given the same basic fact pattern, regard​ing a delivery into a county other than the county where the store was located?

FACTS AND ANALYSIS


As stated in your letter, the facts upon which you base your ques​tions concerning local sales and use taxes are as follows:

A business in Montgomery, such as a retail furniture store, operates a showroom in Mont​gomery, but in no other taxing jurisdiction.  Customers come to the Montgomery store from Auburn, select furniture and pay for it in Mont​gomery, and ask the store to deliver to their resi​dence in Auburn.  Since the sale is usually not complete until the goods are delivered to the residence of the purchaser in Auburn, state sales tax is collected at the point of sale, but no local sales tax is collected.  Moreover, when the goods are delivered in Auburn, the retailer does not remit a sales or use tax to the taxing authority in Auburn, although it is not disputed that the cus​tomer owes a use tax to the City of Auburn.  The City of Auburn, however, is trying to force the Montgomery business to collect Auburn’s local sales or use tax and remit it to the City of Auburn, even though the business has no physical presence in the City of Auburn and only makes deliveries there.


As you note in your letter, the issue you raise was addressed recently in Yelverton’s, Inc. v. Jefferson County, 742 So. 2d 1216 (Ala. Civ. App. 1997), cert. quashed, 742 So. 2d 1224 (Ala. 1999).  This Office also addressed similar issues in the Opinion of the Attorney General to the Honorable Jerry K. Selman, Attorney, City of Jasper, dated November 21, 1995, A.G. No. 96-00044; the Opinion of the Attorney General to the Honorable Charles W. “Sonny” Penhale, Mayor, City of Helena, dated October 4, 1995, A.G. No. 96-00004; and the Opinion of the Attorney General to the Honorable Marjorie Windham, City Clerk, City of Satsuma, dated March 21, 1991, A.G. No. 91-00199.

In the Yelverton’s case, the Alabama Court of Civil Appeals addressed whether Jefferson County could require an appliance store located in Walker County to collect the Jefferson County use tax on goods the store delivered to its customers in Jefferson County.  See 742 So. 2d at 1218.  Aside from the specific business and locality involved, the facts in Yelverton’s were virtually identical to the fact situation presented in your letter.  See id.
The Court of Civil Appeals held in Yelverton’s that Jefferson County did not have the authority to require the Walker County appliance store to collect the Jefferson County use tax on items delivered to cus​tomers in Jefferson County.  Id. at 1223.  The court began its analysis by examining the sales and use tax statutes and deciding that the tax at issue in Yelverton’s was a use tax, not a sales tax.  The court held:

The tax in this case is not a sales tax because it is not imposed on a business engaged in selling goods in Jefferson County.  Instead, it is a use tax because the tax is imposed on the storage, consumption, or use, within Jefferson County, of goods purchased from a business not engaged in selling goods in Jefferson County.

Id. at 1220.


The court then turned to an analysis of the Alabama Department of Revenue’s interpretation of “nexus.”  See Black’s Law Dictionary 1066 (7th ed. 1999) (defining “nexus” as “[a] connection or link”).  It began by noting that “[i]n the interstate application, an out-of-state seller is required to collect use taxes only if the seller has sufficient nexus with the State of Alabama” and that the Department “applies the same rules to both interstate and intrastate transactions.”  742 So. 2d at 1220-21 (citing State v. MacFadden-Bartell Corp., 280 Ala. 386, 194 So. 2d 543 (1967); State v. Lane Bryant, Inc., 277 Ala. 385, 171 So. 2d 91 (1965)).  In an interstate context:

Alabama caselaw interpreting the state tax stat​utes in light of Miller Brothers [v. Maryland, 347 U.S. 340 (1954)] and Scripto[, Inc. v. Carson, 362 U.S. 207 (1960)] concluded that “there must be a [connection] sufficient to provide a business nexus with Alabama—by agent or salesmen, or at a very minimum, by an independent contractor within the State of Alabama” to require an out-of-state seller to collect Alabama use tax.

742 So. 2d at 1221 (quoting Lane Bryant, 277 Ala. at 387, 171 So. 2d at 93).


The court recognized these Alabama and United States Supreme Court cases as the source of the Department of Revenue’s “physical pres​ence” test for determining nexus, which is found in the Department’s Regulation 810-6-3-.51.  742 So. 2d at 1221.  That regulation (which the Department applies to counties and municipalities) provides, in relevant part, as follows:

Where a municipality levies a true sales and use tax . . . the sellers located in the munici​pality are required to collect the municipal sales tax on retail sales of tangible personal property in the same manner as the state sales tax. . . .  If the sale is made and as a part of the sales agree​ment the seller is required to deliver the item purchased outside the taxing jurisdiction of the municipality, the sale is exempt from the tax.  If the seller whose place of business is located out​side the municipality has salesmen soliciting orders within the municipality, the seller is required to collect and remit the seller’s use tax on retail sales of tangible personal property in the same manner as an out-of-state seller who has salesmen soliciting orders in Alabama. . . .  It does not matter how delivery is made.

ALA. ADMIN. CODE R. 810-6-3-.51(2) (1998).


The court held that the Department of Revenue had the authority to promulgate Regulation 810-6-3-.51, that its interpretation of its regula​tions was entitled to “great weight and deference,” and that it could not say that the Department’s interpretation was “contrary to the plain word​ing” of the relevant tax statute or regulation. 742 So. 2d at 1221 (citing ALA. CODE § 40-23-31 (1998); Farmer v. Hypo Holdings, Inc., 675 So. 2d 387, 390 (Ala. 1996)). Thus, the court determined that the Walker County retailer was “not required to collect Jefferson County use tax in this situation under the state use tax statutes and the Depart​ment’s regulations” because it did not have salespersons soliciting orders in Jefferson County.  Id. at 1221-22.


The Court of Civil Appeals then turned from its analysis of the Department of Revenue’s interpretation of nexus for intrastate purposes to the question of whether Jefferson County was obligated to follow that interpretation, or whether the county was free to adopt its own interpreta​tion of nexus.  Id. at 1222-23.  This analysis focused on the statute which authorized Jefferson County to levy sales and use taxes, Act No. 405.  1967 Ala. Acts No. 405, 1021.  Jefferson County argued that it could “interpret nexus its own way, regardless of the state’s interpretation,” because Section 9 of Act No. 405, authorized the county to develop its own regulations.  742 So. 2d at 1222.


The court rejected this argument, holding that Act No. 405 required the county sales and use taxes to “generally parallel the provisions of the State sales and use tax,” and that Act No. 405 incorporated the proce​dures in the state sales and use tax statutes.  Id. at 1223 (quoting 1967 Ala. Acts No. 405, §§ 2 & 4(d), 1023, 1026).  Thus, the court held that “the county taxes should parallel the state sales and use tax, and the proce​dures used by the county for determining taxes due and the like should mirror the procedures used by the Department.”  742 So. 2d at 1223.  The court summarized its decision as follows:

[A] seller (Yelverton’s) would be required to collect its local county (Walker) sales tax unless it delivered the purchased item into another tax​ing jurisdiction (Jefferson County).  On an item delivered into another taxing jurisdiction, the seller would be required to collect the other tax​ing jurisdiction’s use tax only if the seller has nexus with the other taxing jurisdiction.  If the seller does not have nexus, it could not be required to collect the other taxing jurisdiction’s use tax on an item delivered into that taxing jurisdiction; the seller could not collect the local county sales tax on that item either, because the sale of that item was not closed within the local county.

742 So. 2d at 1223-24.

 
The Supreme Court of Alabama initially granted a writ of certiorari to review the Court of Civil Appeals’ decision in Yelverton’s, but then quashed its writ “as improvidently granted.”  Ex parte Jefferson County, 742 So. 2d 1224, 1224 (Ala. 1999).  The court noted, however, that it “should not be understood as approving all the language, reasons, or statements of law in the opinion of the Court of Civil Appeals.”  Id.


Justice Cook dissented from the Supreme Court’s order quashing its writ of certiorari.  Id. at 1226-27 (Cook, J., dissenting).  He argued that Yelverton’s activities in completing its sales in Jefferson County entitled the county to collect its sales tax pursuant to section 3(b) of Act No. 405 and section 40-23-1(a) of the Code of Alabama.  Id.; see ALA. CODE § 40-23-1(a) (Supp. 1999).  He also asserted that Regulation 810-6-3-.51 was not applicable to counties, and even if it were, it would be preempted by section 11-3-11.2 of the Code of Alabama.  Id. at 1227; see ALA. CODE § 11-3-11.2 (Supp. 1999).
  Justice See responded to these argu​ments in a special concurrence, asserting that Yelverton’s was not subject to the Jefferson County sales tax because it did not maintain a place of business in the county and because Act No. 405 incorporated the Depart​ment of Revenue regulations, including Regulation 810-6-3-.51.  Id. at 1225-26 (See, J., concurring specially).  Because Act No. 405 incorpo​rated the Department of Revenue regulations by reference, Justice See saw no inconsistency between the regulation and Act No. 405, and thus no preemption under section 11-3-11.2.  Id. at 1126.


As seen above, the holding in Yelverton’s was based, in large part, on the Court of Civil Appeals’ interpretation of Act No. 405, which authorized Jefferson County to levy a sales and use tax.  Determining whether the holding in Yelverton’s also applies to sales and use taxes imposed by the City of Auburn requires an analysis of the statute author​izing the City of Auburn to impose such taxes.


The statutes authorizing municipalities to impose sales and use taxes are located in sections 11-51-200 to 11-51-207 of the Code of Ala​bama, which were amended by the Local Tax Simplification Act of 1998. 1998 Ala. Acts No. 98-192, § 3, 310, 315-18.
  Like Act No. 405, those statutes require a municipality’s levy and assessment of sales tax to be “parallel to the state levy of sales taxes. . . .”  ALA. CODE § 11-51-200 (Supp. 1999).  A municipality’s levy and assessment of an excise tax or use tax must likewise be  “parallel to the state levy and assessment of excise or use taxes. . . .”  ALA. CODE § 11-51-202 (Supp. 1999).


The purpose of the Local Tax Simplification Act of 1998 was to “promote[] understanding of and compliance with applicable local tax laws” through “the enactment of a simplified system of local sales, use, rental, and lodgings taxes. . . .”  1998 Ala. Acts No. 98-192, § 2, 311.  To this end, the Act specifically provides that municipalities’ local sales and use taxes “shall be subject to all . . . rules and regulations promulgated under the Alabama Administrative Procedure Act . . . for the correspond​ing state tax. . . .”  ALA. CODE §§ 11-51-201(a), 11-51-203(a) (Supp. 1999).
  Moreover, “any interpretations, rules, and regulations adopted or utilized by the governing body shall not be inconsistent with any rules and regu​lations which may be issued or promulgated by the Department of Reve​nue from time to time pursuant to the Alabama Administrative Procedure Act, for the corresponding state tax.   ALA. CODE § 11-51-204(b) (Supp. 1999).


Thus, the statutes authorizing the City of Auburn to levy and assess sales and use taxes are explicit in requiring that a municipality’s inter​pretations, rules, and regulations be consistent with the Department of Revenue’s regulations, which includes Regulation 810-6-3-.51.  See also A.G. No. 96-00044, at 4 (“Assuming a state sales or use tax regulation interprets the state statute, a local regulation could not be adopted which would conflict with the state regulation.”).

ANSWER TO QUESTION 1


Based upon an analysis of the Court of Civil Appeals’ decision in Yelverton’s, Regulation 810-6-3-.51, and sections 11-51-200 through 11-51-207 of the Code of Alabama, the City of Auburn does not have the authority under state law to require a retailer located in Montgomery, which merely makes deliveries in Auburn, to collect either a sales or use tax on goods delivered in Auburn and remit the tax to the City of Auburn.

ANSWER TO QUESTION 2


The answer to Question 2, regarding Prattville and Wetumpka, is based upon the same authorities considered in answering Question 1.  Given the same basic fact pattern, there is no apparent basis upon which to distinguish the application to Prattville or Wetumpka of Regulation 810-6-3-.51 and sections 11-51-200 to 11-51-207 of the Code of Alabama from the way in which those provisions apply to Auburn.  Thus, the opin​ion of this Office would be the same as stated in Question 1, given the same basic fact pattern, if the point of delivery were Prattville or Wetumpka.

ANSWER TO QUESTION 3


Your third question asks if this Office’s opinion would generally be the same, given the same basic fact pattern, regarding a delivery into a county other than the county where the store was located.  As with municipal sales and use taxes, the intent of the Local Tax Simplification Act of 1998 was that county sales and use taxes should also “generally conform to the corresponding state levies except for the rate of tax.”  1998 Ala. Acts No. 98-192, 310.  This is consistent with the holding in Yelverton’s, based upon the language in Act No. 405, that Jefferson County’s use tax “should parallel the state sales and use tax . . . .”  742 So. 2d at 1223.


With county sales and use taxes, however, this general purpose has been made subject to any inconsistent “provision of a local act, resolu​tion, or general law authorizing or levying a local tax” enacted or adopted before February 25, 1997.  ALA. CODE § 11-3-11.2(b) (Supp. 1999).  The answer to how Regulation 810-6-3-.51 would apply to a particular county would thus require a review of any specific “local act, resolution, or gen​eral law” applicable to that county’s sales and use taxes.  As you know, county sales and use taxes are frequently authorized by local acts.  See also ALA. CODE § 40-12-4(b) (1998) (authorizing counties to levy sales or use tax for school purposes which parallels the state tax).


Along with a review of any “local act, resolution, or general law” involved, answering your third question could also entail an analysis of the effect of section 11-3-11.2(b) of the Code of Alabama if a provision in the local act, resolution, or general law were inconsistent with Regulation 810-6-3-.51.  While the analysis under Yelverton’s and the general pur​pose of the Local Tax Simplification Act of 1998 would remain the same as in our analysis of your first and second questions, the answer to your third question would ultimately depend upon whether the relevant “local act, resolution, or general law” contained a provision that was inconsis​tent with Regulation 810-6-3-.51 and the date of that provision.  If the inconsistent provision in the “local act, resolution, or general law” was enacted or adopted before February 25, 1997, that provision would pre​vail.  ALA. CODE § 11-3-11.2(b) (Supp. 1999).  If the inconsistent provi​sion was enacted on or after February 25, 1997, Regulation 810-6-3-.51 would be controlling, as in your first and second questions.


Without further information on the specific county in question and the local acts, resolutions, and general laws applicable to the sales and use taxes of that county, however, this Office cannot answer your third question.  Our analysis would proceed as described above, but the ulti​mate conclusion could only be determined on a county-by-county basis.

CONCLUSION


The City of Auburn does not have the authority under state law to require a retailer located in Montgomery, which merely makes deliveries in Auburn, to collect either sales or use tax on goods delivered in Auburn and remit the tax to the City of Auburn.  Given the same basic fact pat​tern, this conclusion would also apply to the cities of Prattville and Wetumpka.  Whether the same conclusion would apply to counties can only be determined on a county-by-county basis and cannot be determined based upon the facts submitted.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Charles B. Campbell of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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	�This Office’s analysis in Opinion No. 91-00199 was consistent with the holding of the Court of Civil Appeals in Yelverton’s.  See A.G. Opinion No. 91-00199 at 3.  The conclusion reached in Opinion No. 96-00004 is distinguishable from Yelverton’s because the facts of Opinion No. 96-00004 indicate that the retailer “use[d] an agent physically located in the destination municipality to sell and deliver building materials to locations within the destination municipality.”  Id. at 1.  Thus, in Opinion No. 96-00004, the retailer had sufficient nexus with the destination municipality to authorize the destination municipality to require the retailer to collect the tax.  Id. at 3; see ALA. ADMIN. CODE R. 810-6-3-.51(2).


�Section 11-3-11.2 was amended by the Local Tax Simplification Act of 1998, which became effective after the Court of Civil Appeals released its decision in Yelverton’s.  1998 Ala. Acts No. 98-192, § 3, 310, 311-12; id., § 12, 336.  The original version of section 11-3-11.2 did not became effective until May 15, 1996, more than a year after Yelverton’s was filed in the circuit court and over two years after the period audited by the County.  Ex parte Jefferson County, 742 So. 2d at 1226 n.3 (See, J., concurring specially).  The County had not argued section 11-3-11.2 to the circuit court.  Id.


�As with the amendment to section 11-3-11.2, the amendments to sections 11-51-200 to 11-51-207 became effective after the Court of Civil Appeals released its decision in Yelverton’s.  Id.


�Section 40-2A-5(g) of the Code of Alabama prohibits the Department of Revenue, however, from issuing a revenue ruling regarding nexus with regard to a self-administered municipality or county.  ALA. CODE § 40-2A-5(g) (1998).





