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Honorable Doster L. McMullen

Tuscaloosa County Tax Assessor

108 Court House

714 Greensboro Avenue

Tuscaloosa, Alabama  35401

Ad Valorem Taxes – Current Use Valuation – Lid Law – Law Day

A subdivision lot on which a house is under construction cannot be classified as Class III property unless the house is occupied by the owners for their exclusive use as a single-family dwelling on law day, October 1.

A farm on which a house is under construc​tion can be classified as Class III property, regardless of occu​pancy, if the farm is being used for any of the purposes described in section 40-8-1(b)(1) of the Code of Alabama on law day, October 1.

Any questions of equal protection concerning section 40-8-1 of the Code of Alabama must be left to the courts.

Dear Mr. McMullen:


This opinion of the Attorney General is issued in response to your request on behalf of the Tuscaloosa County Tax Assessor’s Office.

QUESTIONS 1 & 2


On October 1 of Year 1, should the Taxpayers’ subdivision lot be classified as Class III property as defined by section 40‑8​‑1 of the Code of Alabama?


On October 1 of Year 2, should the Taxpayers’ subdivision lot be classified as Class III property as defined by section 40‑8‑1 of the Code of Alabama?

FACTS AND ANALYSIS

The facts for your first and second questions can be summarized briefly as follows.


A husband and wife (hereinafter referred to collectively as the “Taxpayers”) sold their family residence and moved into a house rented from an unrelated third party and began construction on a new family residence.  The ensuing sequence of relevant events is:

Jan., Year 1
The Taxpayers purchased a subdivision lot in the City of Tuscaloosa.

July, Year 1
The Taxpayers purchased a building permit in their own names for the construction of the Taxpayers’ owner-occupied, single-family dwelling.

Sept., Year 1
The Taxpayers began construc​tion.

Oct. 1, Year 1
The foundation had been com​pleted.

Oct. 1, Year 2
The house was substantially complete.

Oct. 30, Year 2 
A certificate of occupancy was issued.

Oct. 31, Year 2
The Taxpayers moved into the new single-family dwelling.

Since January of Year 1, title to the sub​division lot has been held by the Taxpayers.  Since they moved out of their original residence prior to Year 1, the Taxpayers have owned no “residen​tial” property other than the subdivision lot which has been used by the Taxpayers since its purchase only for the construction of, and occupancy as, the Taxpayer’s owner-occupied, single-family dwelling.  The Taxpayers are not now, nor have they ever been, in the construction business.  The Taxpayers are not seeking a home​stead exemption until the tax year beginning October 1, Year 3.


In accordance with Amendment 373 to the Constitution of Alabama of 1901 (also known as the “Lid Law”), section 40-8-1 of the Code of Alabama defines and divides all taxable property into four classes for assessing ad valorem taxes:

(a) On and after October 1, 1978, with respect to ad valorem taxes levied by the state, and, unless otherwise provided, with respect to ad valorem taxes levied by a county, municipal​ity, or other taxing authority other than the state, all taxable property shall be divided into the following classes and no other and shall be assessed for ad valorem tax purposes at the fol​lowing ratios of assessed value to the fair and reasonable market value of such property, or, as may be provided by law, to the current use value of such property: 


Class I. All property of utilities used in the business of such utilities, 30 percent. 

Class II. All property not otherwise classified, 20 percent. 

Class III. All agricultural, forest, and residential property, and historic buildings and sites, 10 percent. 

Class IV. All private passenger automobiles and motor trucks of the type commonly known as “pickups” or “pickup trucks” owned and operated by an indi​vidual for personal or private use and not for hire, rent, or compensation, 15 percent. 

(b) As used herein, the following terms shall have the following meanings, respectively, unless the context clearly indicates otherwise:

(1) Agricultural and forest property.  All real property used for raising, harvesting, and selling crops or for the feeding, breeding, management, rais​ing, sale of, or the production of livestock, including beef cattle, sheep, swine, horses, ponies, mules, poultry, fur-bearing ani​mals, honeybees, and fish, or for dairying and the sale of dairy products, or for the growing and sale of timber and forest products, or any other agricultural or hor​ticultural use or animal husbandry and any combination thereof. 

*     *     *

(4) Property not otherwise classified.  All real and personal property which does not fall within any one or more of Classes I, III, and IV.

*     *     *

(6) Residential property.  Only real property, used by the owner thereof exclusively as the owner’s single-family dwelling.

ALA. CODE § 40-8-1 (Supp. 1999).


Pursuant to section 40-8-1 of the Code of Alabama, Class III com​prises four kinds of property:  (1) agricultural property; (2) forest prop​erty; (3) residential property; and (4) historic buildings and sites.  ALA. CODE § 40-8-1(a) (Supp. 1999).  Because the subdivision lot in Questions 1 and 2 was neither agricultural property, nor forest property, nor a his​toric building or site, it could only qualify for Class III treatment if it met the definition of “residential property.”

Section 40-8-1 defines “residential property” as “[o]nly real prop​erty, used by the owner thereof exclusively as the owner’s single-family dwelling.”  ALA. CODE § 40-8-1(b)(6) (Supp. 1999).  According to the facts presented, the house constructed on the Taxpayers’ subdivision lot was not used as the Taxpayers’ “single-family dwelling” until October 31 of Year 2.


“It is a well-recognized rule in all procedures adopted for the annual assessment of property taxes, that there shall be one fixed date—a law day—with respect to which persons and subjects of taxation shall be determined and values fixed or assessed.”  Johnson v. State ex rel. City of Birmingham, 245 Ala. 499, 505, 17 So. 2d 662, 666 (1944) (emphasis added).  “The idea that tax liability is to be determined as of a particular date or time is universally recognized.  The most notable example of this is the oldest and perhaps still the most basic of our tax levied—the prop​erty tax.  Valuation of property is as of October 1 annually.”  Inter-national Paper Co. v. Curry, 243 Ala. 228, 235, 9 So. 2d 8, 14 (1942) (emphasis added).  Accordingly, this Office “ha[s] previously observed that the status of ownership on law day, October 1 of each tax year, determines the class in which the property is to be assessed and taxed.”  Opinion of the Attorney General to Honorable Jack Williams, Tax Col​lector, Jefferson County, dated February 3, 1999, A.G. No. 99-00101 at 6 (emphasis added); accord Opinion of the Attorney General to Honorable J.R. Thompson, Tax Assessor, Shelby County, dated November 20, 1987, A.G. No. 88-00059 at 1 (“October 1 is law day for determining ad valorem tax liability”).


Because the Taxpayers in Questions 1 and 2 did not move into the house built on their subdivision lot until October 31 of Year 2, they were not using that property as their “single-family dwelling” on October 1 of either Year 1 or Year 2.  Thus, that property did not meet the definition of “residential property” on October 1 of Year 1 or October 1 of Year 2—the relevant “law days.”  Therefore, their subdivision lot, with a house under construction on it, could not be classified as Class III property on October 1 of Year 1 or October 1 of Year 2.  The property would have to be classi​fied as Class II on both of those dates.  See ALA. CODE § 40-8-1(b)(4) (Supp. 1999); A.G. No. 88-00059 at 1 (“unoccupied dwelling constitutes Class II property”).

QUESTIONS 3 & 4


On October 1 of Year 1, should the Tax​payers’ farm be classified as “Class III” property as defined by section 40-8-1 of the Code of Ala​bama?


On October 1 of Year 2, should the Tax​payers’ farm be classified as “Class III” property as defined by section 40-8-1 of the Code of Ala​bama?

FACTS AND ANALYSIS


The facts for Questions 3 and 4 are the same as in Questions 1 and 2, except that the Taxpayers already owned a farm in rural Tuscaloosa County and the Taxpayers’ new home was constructed on the farm rather than on a subdivision lot purchased from a developer.


The answer to Questions 3 and 4 depends on whether the Taxpayers’ farm met the definition of “agricultural and forest property.”  Section 40‑8‑1 of the Code of Alabama defines “agricultural and forest property” as “[a]ll real property used for raising, harvesting, and selling crops or for the feeding, breeding, management, raising, sale of, or the production of livestock, including beef cattle, sheep, swine, horses, ponies, mules, poultry, fur-bearing animals, honeybees, and fish, or for dairying and the sale of dairy products, or for the growing and sale of timber and forest products, or any other agricultural or horticultural use or animal hus​bandry and any combination thereof.”  ALA. CODE § 40-8-1(b)(1) (Supp. 1999).


Assuming that the Taxpayers’ farm in rural Tuscaloosa County was used for agricultural purposes,
 that property, with a house under con​struction on it, would qualify for classification as Class III property on the relevant “law days,” October 1 of Year 1 and October 1 of Year 2, regardless of occupancy.  Unlike residential property, the definition of “agricultural and forest property” is not dependent upon the property’s use as the owner’s single-family dwelling, but rather upon its use for the agricultural purposes described in section 40-8-1(b)(1) of the Code.  Please note, however, that this classification depends on the use of the property, not simply the property’s rural location.

QUESTION 5

If Questions 1 and 2 are answered in the negative and Questions 3 and 4 are answered in the positive, what response is available to the claim that the Taxpayers in Questions 1 and 2 are being denied “equal protection” in that they are being taxed at twice the effective rate as the Taxpayers in Questions 3 and 4.

FACTS AND ANALYSIS


While Questions 1 and 2 are answered in the negative and Questions 3 and 4 are answered in the positive, Question 5 essentially asks for an opinion on the constitutionality of the property classification system embodied in section 40-8-1 of the Code.  The Supreme Court of Alabama has held that “[a] Statute is presumed to be valid and the party challenging its constitutionality has the burden of establishing such invalidity.”  Jefferson County Bd. of Health v. City of Bessemer, 293 Ala. 237, 241, 301 So. 2d 551, 554 (1974) (collecting cases); see Opinion of the Attorney General to Honorable Pat Duncan, State Auditor, dated January 29, 1996, A.G. No. 96-00114 at 2.  Accordingly, it is a longstanding policy of this Office to defer questions on the constitutionality of statutes to the courts.  See id.  Therefore, we must respectfully decline to address Question 5.
CONCLUSION


A subdivision lot on which a house is under construction cannot be classified as Class III property unless the house is occupied by the owners for their exclusive use as a single-family dwelling on law day, October 1.  A farm on which a house is under construction can be classified as Class III property, regardless of occupancy, if the farm is being used for any of the purposes described in section 40-8-1(b)(1) of the Code of Alabama on law day, October 1.  Any questions of equal protection concerning section 40‑8‑1 of the Code of Alabama must be left to the courts; it is a long​standing policy of this Office to defer questions on the constitutionality of statutes to the courts.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Charles B. Campbell of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CBC
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�As you indicate in your letter, the Taxpayers did not seek a homestead exemption until October 1, Year 3.  Thus, as you also note, the homestead exemption is not implicated in your questions, which only relate to property classification on October 1, Year 1, and October 1, Year 2.  Therefore, this opinion does not address any issues related to homestead exemptions.


�Please note that we have substituted Year 1, Year 2, and Year 3 for the specific years provided in your request to indicate the general applicability of the analysis below.  Also, as used in this opinion, Years 1, 2, and 3 refer to the January 1 to December 31 calendar years, not the tax years (which run from October 1 to September 30).


�As used in this opinion, the term “agricultural purposes” means any of the uses described in section 40-8-1(b)(1) of the Code, including “the growing and sale of timber and forest products,” horticultural use, etc.





