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Honorable Donald R. Goetz, Sr.

Mayor

City Of Jasper

Post Office Box 1589

Jasper, Alabama  35501

Municipalities - Public Purpose - Municipal Funds - Walker County

If the City of Jasper determines that stocking a lake owned by Alabama Power Company will serve a “public purpose,” the city may expend municipal funds for this purpose.  The better practice would be for the city to contract with Alabama Power Company regarding the use of the lake.

Dear Mayor Goetz:


This opinion of the Attorney General is issued in response to your request on behalf of the City Of Jasper.

QUESTION


If the City of Jasper determines that stocking a lake owned by Alabama Power Company serves a public purpose, can the city expend municipal funds to stock the lake?

FACTS AND ANALYSIS


Your request states:


The City of Jasper is located less than five (5) miles from Lewis M. Smith Lake, which is the property of the Alabama Power Company, but which is available for use to all members of the public, including without limitation, citizens of the City of Jasper and of Walker County, Ala​bama, and persons from other locations, who would be required to seek food and lodging in the City of Jasper and Walker County, Alabama.  The City of Jasper is the closest incorporated area, and has the nearest motels to many, if not most, parts of the lake.  In light of the fact that the major benefit to be obtained from the lake is its status as a tourist attraction to fishermen and, further, in light of the fact that the State of Ala​bama does not intend to undertake any efforts to stock Lewis M. Smith Lake and/or otherwise improve the fish habitat thereof, the City of Jas​per fears that it will lose the opportunity to host and continue to host visitors to the area who par​ticipate in fishing tournaments and recreational fishing on Smith Lake.


Section 94 of the Constitution of Alabama, as last amended by amendment no. 558, prohibits a municipality from granting money or any other thing of value in aid of a private person, association, or corporation.  ALA. CONST. art. IV, § 94; ALA. CONST. amend. 558.


Historically, there is a strong public policy against granting funds to private groups or corporations, whether for profit or not.  The language of section 94 of the Constitution of Alabama, as amended, has been inter​preted by the Supreme Court of Alabama to allow the appropriation of public funds to private entities only when the appropriation is for a public purpose.  Opinion of the Justices No. 269, 384 So. 2d 1051 (Ala. 1980); Slawson v. Alabama Forestry Commission, 631 So. 2d 953 (Ala. 1994).  The Alabama Supreme Court stated in Slawson:


In Opinion of the Justices No. 269, 384 So.2d 1051, this Court was asked whether the appropriation of state funds to nonstate agencies and organizations was for a "public purpose" and, thus, did not violate §§ 93 and 94 of our constitution, as interpreted by Puckett, supra.  Although we were unable to give an advisory opinion because the question asked presented a mixed question of law and fact, we did provide guidelines as to what constituted a "public pur​pose."  Quoting Clifford v. City of Cheyenne, 487 P.2d 1325, 1329 (Wyo.1971), we stated that, generally speaking, a public purpose "has for its objective the promotion of public health, safety, morals, security, prosperity, contentment, and the general welfare of the community."  384 So.2d at 1053 (citations omitted).

"The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . .  The trend among the modern courts is to give the term 'public purpose' a broad expansive definition."  Id.

631 So. 2d at 956.


The question whether an appropriation is for a public purpose is chiefly within the legislative domain.  Id. at 956.  In the case at hand, the City Council of Jasper must make the determination as to whether the expenditure of municipal funds to stock the lake in question serves a pub​lic purpose.


In many instances, in arrangements similar to this, there have been contracts with each party receiving benefits.  See opinions of the Attorney General to Honorable Jerry Lacey, Chairman, Fayette County Commis​sion, dated January 31, 1997, A.G. No. 97-00097; to Honorable W. Beatty Pearson, City Attorney, City of Daphne, dated September 15, 1992, A.G. No. 92-00413; and to Honorable Charles I. Grover, Mayor, City of Truss​ville, dated April 24, 1992, A.G. No. 92-00254.

CONCLUSION


If the City of Jasper determines that stocking a lake owned by Ala​bama Power Company will serve a “public purpose,” i.e., the promotion of tourism, the city may expend municipal funds for this purpose.  The better practice would be for the city to contract with Alabama Power Company regarding the use of the lake.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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