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Honorable Carol R. Norris

Mobile County License Commissioner

Mobile County Courthouse

Post Office Drawer 1867

Mobile, Alabama  36633

License Commissioners - Gross Receipts Tax - Personal Property

Facsimile machines, computers, and other capitalized assets, which are purchased as a part of an industrial expansion project that has been granted an abatement, and which are placed into service during the abatement period, qualify for an abatement of the sales and use taxes that would otherwise be due on them.

Dear Ms. Norris:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether taxes on facsimile machines, computers, and other similar items of office equipment can be exempt under a tax abatement agreement issued pursuant to the Tax Incentive Reform Act of 1992.

FACTS AND ANALYSIS


In your letter of request, you set forth the following facts:


UOP, a New York company, entered into a tax abatement agreement with the Industrial Development Board of the City of Mobile which, to the extent permitted by statute, exempts from sales and use tax, “construction related trans​action taxes.”

*  *  *


Mobile County levies a gross receipts privilege license tax that is measured by the gross receipts from the sales of tangible personal property.  According to a prior decision of the Attorney General dated October 24, 1996, the abatement of “construction related transaction taxes” available for sales and use taxes arising under Section 23 of Title 40 is available for Mobile County gross receipts taxes.

*  *  *


UOP seeks a refund for taxes paid on a FAX machine, a computer, and other items of office equipment.

*  *  *


After entering the abatement agreement, UOP received a state sales and use tax certificate of exemption . . . [for] “tangible personal prop​erty purchased to be incorporated into major addition to Mobile manufacturing facility. . . . 

*  *  *


I am aware that, generally, personal prop​erty such as building materials can be incorpo​rated into a construction project.  I am further aware that machinery or other items which are attached to realty and become fixtures are con​sidered incorporated into that realty.  However, I seek your guidance as to whether FAX machines and computers, which are not in any sense attached to the realty and can be freely moved at any time, can be considered “incorporated into” the project which is the subject of the abatement.


The Tax Incentive Reform Act of 1992 (“the Act”) was enacted by the Alabama Legislature to provide tax abatement incentives to attract new industries and encourage existing industries to expand.  Section 40-9B-3 defines the taxes that may be abated to encourage economic devel​opment as:


The [construction related] transaction taxes imposed by Chapter 23 of this title [sales and use taxes], on tangible personal property and taxable services incorporated into an industrial develop​ment property, the cost of which may be added to capital account with respect to the property, determined without regard to any rule which permits expenditures properly chargeable to capital account to be treated as current expenses.

ALA. CODE §40-9B-3(2) (1998).  It should be noted that no local taxes levied for educational purposes or for capital improvements for education may be abated under the Act.  ALA. CODE § 40-9B-4(a) (1998).  


Specifically included within the taxes that may be abated are “tan​gible personal property . . . incorporated into an industrial development property, the cost of which may be added to capital account with respect to the property.”  ALA. CODE § 40-9B-3(2) (1998).  The items of per​sonal property mentioned in your letter, FAX machines and computers, are depreciable assets that can be added to a company’s capital account.  Accordingly, the definition of “construction related transaction taxes” is expansive enough to include these, and any other capitalized asset that is purchased and placed into service during the abatement period.

CONCLUSION


Facsimile machines, computers, and any other capitalized assets, which are purchased as a part of an industrial expansion project, that is subject to a tax abatement and which are purchased and placed into serv​ice during the abatement period qualify for an abatement of the sales and use taxes that would otherwise be due on them.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/TRK

19328v1/12801

