March 20, 2000


Honorable J. R. Carden, Jr.

Executive Director

Home Builders Licensure Board

400 South Union Street, Suite 195

Montgomery, Alabama 36130-3605

Home Builders Licensure Board - Subpoenas - Public Records - Complaints - Investigations - Recovery Fund - Public Information

When the Board receives a written request for information or a Civil Subpoena for Production of Documents under Rule 34(b)(2) or Rule 45 of the A. R. Civ. P., and the request or subpoena identifies "all files" of a specific licensee, the Board should release the information contained within the Recovery Fund file that is con​sidered to be public information.  This information would include an acknow​ledgement by the Board that a Recovery Fund file has been opened; the identity of the civil action which forms the basis of the Recovery Fund claim, including the name of the case, the civil action number, and the court in which the civil case is pending; and copies of pleadings or other court documents contained in the Recovery Fund file.  The Board is entitled to reim​bursement for producing the documents requested.  The Board should not release, and should treat as confidential, any notes, attorney strategies, documents which reflect the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the defense of the Recovery Fund and which are considered attorney work prod​uct.

Dear Mr. Carden:


This opinion of the Attorney General is issued in response to your request on behalf of the Home Builders Licensure Board.

QUESTION 

When a subpoena for production of documents, including any and all files, has been filed with the Board, what information contained in the Board's Recovery Fund files should be considered confidential, and what information can be released to the public?

FACTS, LAW, AND ANALYSIS

The Home Builders Licensure Law was enacted to regulate the residential home building and remodeling construction industry in order to protect the pub​lic from unqualified, incompetent, or dishonest homebuilding contractors and remodelers providing inadequate, unsafe, or inferior building services.  ALA. CODE § 34-14A-1, et seq. (1997).

Pursuant to section 34-14A-15, the Home Builders Licensure Board (here​inafter the "Board") is authorized to establish a Recovery Fund from which an aggrieved party may recover actual economic damages, not including interest and court costs, sustained within the State of Alabama as the direct result of conduct of a licensee in violation of this chapter or rules and regulations of the Board.  Section 34-14A-15, in pertinent part, states:

When a complaint is filed which may result in liability for the Recovery Fund, the complainant shall notify the Board, in writing, by certified mail, when the action is commenced.  

When the notice is received, the Board may enter an appearance, file pleadings, and appear at court hear​ings, defend or take action it deems appropriate, either on behalf and in the name of the Defendant, or in its own name.  The Board may seek any appropriate method of judicial review.  The Board may settle or compro​mise the claim.  Any expenses incurred by the Board in defending, satisfying, or settling any claim shall be paid from the Recovery Fund.

When a complainant recovers a valid judgment in a court of competent jurisdiction against a licensee on the grounds set out above, the aggrieved party may, when judgment is final, file a verified claim in the court in which the judgment was entered and, on 30 days’ written notice to the Board, may apply to the Court for an Order directing payment out of the Recovery Fund of the amount remaining unpaid on the judgment.

ALA. CODE § 34-14A-15 (1997).

Upon receipt of written notice from a Complainant, via certified mail, that a civil action has been initiated, which may result in liability to the Board's Recovery Fund, a "Recovery Fund" file is opened.  Included in the Board's Recovery Fund file is a copy of the civil complaint; a copy of the notification; any correspondence, from either the Defendant/Builder or the Homeowner/Plaintiff; Answers to Inter​rogatories; and other such documents. The Board is responsible for defending the Recovery Fund; therefore, the Recovery Fund file will also contain pleadings filed by the Board, as well as by the Homeowner/Plaintiff and the Defendant/Builder.  These pleadings are merely copies of those filed with the Court.  The Recovery Fund files might contain work product information from the attorney or attorneys responsible for defending the Recovery Fund and other such notes concerning the strategies used in its defense.  The Recovery Fund file does not contain any inves​tigative reports of the Board.

When the Board receives a written request for information or a Civil Sub​poena for Production of Documents under Rule 34(b)(2) and Rule 45 of the Ala​bama Rules of Civil Procedure (A. R. Civ. P.), the Board releases only informa​tion considered public information included in its Consumer Complaint files and any other disciplinary action proceedings (See Attorney General's Opinion to Tish P. Spencer, dated July 31, 1997, A.G. No. 97-00244).  A specific request for one of the Board's Recovery Fund files has yet to be requested; however, subpoenas and written requests for information often use the term "all files" relating to a specific licensee of the Board, and the term "all files" would include the Board's Recovery Fund files.  The Board has not routinely included the Recovery Fund files with other documentation submitted pursuant to a sub​poena or written request for information, merely because the information in the Board's Recovery Fund files is contained in the civil court file and, generally, private parties to a civil lawsuit can obtain, or could have obtained, the substan​tial equivalent of the information contained in the Board's Recovery Fund files without undue hardship from another source.

The information contained in the Board's Recovery Fund files is public information, except to the extent that the file contains the work product of the attorneys, including, but not limited to, the strategy of the case in the defense of the Recovery Fund.  The attorney work product found in these files is confiden​tial information and would not be discoverable under a written request for infor​mation or subpoena.  This position is supported at Rule 26(b)(3), A. R. Civ. P., which states:

Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under sub​division (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including the other party's attorney, consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.

A.R.Civ.P. R. 26(b)(3).

Courts must strike a balance between the interests of citizens, in knowing what their public officers are doing in the discharge of public duties, against the interests of the general public in having the business of government carried on officially and without undue interference.  See Blankenship v. City of Hoover, 590 So. 2d 245, 248 (1991).  Absent legislative limitations, it is for the courts to apply a rule of reason in determining what "public writings" are for inspection purposes.  See Chambers v. Birmingham News Co., 552 So. 2d 854 (Ala. 1989); Walsh v. Barnes, 541 So. 2d 33 (Ala. Civ. App. 1989).

Documents which the Board prepares in anticipation of litigation pertain​ing to the Recovery Fund would include the attorney's mental notes on how to proceed with the case, strategies that may be used in defending the Recovery Fund, and/or theories concerning the outcome of the case.  The test to determine whether a document constitutes work product is whether it was prepared by the party or his representative in anticipation of litigation.  The party seeking dis​covery must show that he has a substantial need of the materials and is unable, without undue hardship, to obtain by other means the substantial equivalent of the materials.  A.R.Civ.P. R. 26(b)(3); Ex parte Garrick, 642 So. 2d 951 (Ala. 1994).  The rule protects against revealing an attorney's mental impressions, conclusions, opinions, and legal theories.  Hickman v. Taylor, 329 U. S. 495, 67 S. Ct. 385, 91 L. Ed. 451 (1947).  These documents, if contained in the Board's Recovery Fund file, fall under the definition of "attorney work product" and would be excluded from subpoenas for production of documents and/or written requests for information.  However, pleadings and other court documents would be considered "public information" and may be released pursuant to such a request.

CONCLUSION

Based on the foregoing analysis and authority, when the Board receives a written request for information or a Civil Subpoena for Production of Documents under Rule 34(b)(2) or Rule 45 of the A. R. Civ. P., and the request or subpoena identifies "all files" of a specific licensee, the Board should release the informa​tion contained within the Recovery Fund file that is public information.  This information would include an acknowledgement by the Board that a Recovery Fund file has been opened; the identity of the civil action which forms the basis of the Recovery Fund claim, including the name of the case, the civil action number, and the court in which the civil case is pending; and copies of pleadings or other court documents contained in the Recovery Fund file.  The Board is entitled to reimbursement for producing the documents requested.  The Board should not release, and should treat as confidential, any notes, attorney strate​gies, documents which reflect the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the defense of the Recovery Fund and which are considered attorney work product.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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