March 2, 2000


Honorable Karen W. Albrecht

DeKalb County Revenue Commissioner

300 Grand Avenue, SW

Suite 103

Fort Payne, AL  35967

Ad Valorem Taxation -- Revenue Commissioner -- Bankruptcy

While a delinquent property owner is in bankruptcy, the accruing of the $1.00 per day penalty continues, but any attempt to collect or enforce the lien against the property by the county is stayed.  Title 11 USC §362 provides for an automatic stay applicable to all entities upon the debtor filing a petition in bankruptcy.  

The county may choose to file a claim in the property owner's bankruptcy case for the delinquent ad valorem taxes due.  The delinquent taxes and interest, if any, due as of the date of filing the petition could be filed as a secured priority claim.   The penalty due at the date of filing the petition could be filed as an unsecured general claim.

Dear Ms. Albrecht:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS

1.
Does the $1.00 per day ad valorem tax penalty, authorized by Act No. 91-329, from delinquent property owners continue to accrue while the property owner is in bankruptcy?


2.
How is the $1.00 per day penalty handled when the bankruptcy is filed after the taxes have become delinquent?

FACTS, ANALYSIS, AND CONCLUSIONS

Local Act No. 91-329, of the 1991 Regular Session of the Legislature of Alabama, authorizes DeKalb County to impose an additional delinquent payment penalty on any ad valorem taxes due the county.  Ad valorem tax is due on October 1 of each year and becomes delinquent after December 31 of each year.  The penalty imposed by Act No. 91-329 begins to accrue immediately upon the taxes becoming delinquent and continues until the taxes are paid. 


When a property owner who has become delinquent in the payment of their ad valorem taxes subsequently files for bankruptcy, the accruing of the $1.00 per day penalty continues, but any attempt to collect or enforce the lien against the property by the county is stayed.   Title 11 USC §362 provides for an automatic stay applicable to all entities upon the debtor filing a petition in bankruptcy.   Once the property owner is out of bankruptcy, however, the county will again be free to collect and enforce its lien against the property.


The county may choose to file a claim in the property owner's bankruptcy case for the delinquent ad valorem taxes due.  The delinquent taxes and interest, if any, due as of the date of filing the petition could be filed as a secured priority claim.  The penalty due at the date of filing the petition could be filed as an unsecured general claim.  Once the property owner is out of bankruptcy, the county will be free to collect and enforce its lien against the property for any unpaid portion of the delinquent taxes, interest, and penalty not paid through the bankruptcy case.


Title 11 USC §507(a)(8)(B) sets out the priority in which delinquent ad valorem taxes are to be paid through the bankruptcy proceeding.  Section 523(a)(1)(A) provides that delinquent ad valorem taxes are not dischargeable in bankruptcy.  Therefore, if a claim is filed and paid through the bankruptcy court, it will be paid in the order set out in section 507.  If a claim is not paid in full, however, and the debtor is discharged, the discharge will not effect the liability for the unpaid delinquent ad valorem taxes.  This exception to discharge is true even if a claim is not filed in the bankruptcy proceeding.

 
I hope this sufficiently answers your questions.  If this Office can be of further assistance, please do not hesitate to contact Gwendolyn B. Garner, Legal Division, Department of Revenue.  

Sincerely,

BILL PRYOR

Attorney General

By-

CAROL JEAN SMITH

Chief, Opinions Division
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