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Honorable William M. Bouldin

Attorney, City of Russellville

Guin, Bouldin & Alexander

Post Office Box 940

Russellville, Alabama  35653

Municipalities – Federal Funds – Competitive Bid Law – Public Works Law – Change Orders - Franklin County

The facts as presented, if determined to be true by the awarding authority, can be found to be extraordinary cir​cumstances that support a change order in excess of 30 percent.

Dear Mr. Bouldin:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Russellville.

QUESTION


Can the City Council, under these extraor​dinary circumstances, justify a change order in excess of 10 percent without violating the Com​petitive Bid Law or the Public Works Law?

FACTS AND ANALYSIS


The City of Russellville entered into a contract for the construction of a roadway that is currently underway.  The project is funded by a grant from the Department of Economic and Community Affairs (ADECA).  The City has recently been advised by the project engineers and the paving company that the construction will require a substantial change in the amount of work and cost due to an unforeseen situation.  Sub-surface con​ditions in certain areas require additional excavation that necessitates additional rip-rap for backfill, as well as the need for crushed stone.  The proposed change order will increase the total bid price from $105,304.75 to $138,441.55.


The project engineer indicates in the proposed change order that the original 75 square yards of rip-rap will increase to 1434 yards, but the bid price of $8.25 per square yard will not change.  The cost increase for this item will be $11,211.75.  The additional excavation will increase from 500 cubic yards at $6.50 to an additional 1450 cubic yards at the same price.  The total cubic yards will be 1950, resulting in an increase in con​tract price of $9,425.50.  The paving company has advised the City that it will be necessary to include base work (crushed stone), a new item not provided for in the original contract, at an additional cost of $12,500.


Change orders are not provided in the Competitive Bid Law or the Public Works Law, but have been allowed pursuant to guidelines articu​lated by this Office in the interpretation of the legislative intent in for​mulating the Competitive Bid Law.  Each fact situation must be examined individually, keeping in mind the Alabama Supreme Court’s holding:


The single most important requirement of the Competitive Bid Law is the good faith of the officials charged in executing the requirements of the law.

White v. McDonald Ford Tractor Co., 287 Ala. 77, 248 So. 2d 121, 129 (1971).


This Office has held that changes in amounts greater than 10% are allowable under extraordinary circumstances.  Opinions to Honorable Barbara Coffey, Mayor, City of Moulton, dated January 8, 1993, A. G. No. 93-00105, and Honorable Wayman Sherrer, Attorney for the Utilities Board of the Town of Blountsville, dated May 29, 1991, A. G. No. 91‑00279.


The facts presented in this request are very similar to the facts pre​sented in the Sherrer opinion in which this Office found that a change order in excess of 30% in a sewer construction project funded by a grant from ADECA constituted an extraordinary circumstance.  In that opinion this Office stated, attached to each change order, should be a signed statement from the project engineer containing the following:

(1) A statement of what the change order covers, who instituted the change order, and why it is nec​essary or desired;

(2) A statement of the reason for using the change order method rather than competitive bids;

(3) A statement that all prices have been reviewed and found reasonable, fair and equitable and rec​ommending the approval of the same.

Opinion to Sherrer at 3.


If the awarding authority, the City in this case, determines that the facts are as outlined, the changes are, in fact, necessary for the proper completion of the project, and the grant can be retained by this method, the City can find that the circumstances are extraordinary and justify a change order in excess of 30%.

CONCLUSION


The facts as presented, if determined to be true by the awarding authority, can be found to be extraordinary circumstances that support a change order in excess of 30 percent.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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