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Honorable Jim Bennett

Secretary of State

Secretary of State's Office

P. O. Box 5616

Montgomery, AL  36103

Corporations - Statutory Construction

Repeal of sections 10-2A-90 through 10-2A-96 of the Code of Alabama does not prevent the formation of close corporations pursuant to sec​tion 10-2A-302.  The provisions required by sections 10-2A-90 through 10-2A-96 are now required by the corresponding sections of the new statute, chapter 2B of title 10 of the Code of Alabama.

Dear Mr. Bennett:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.
Does the repeal of sections 10-2A-90 through 10-2A-96 of the Code of Alabama pre​vent the formation of close corporations pursuant to section 10-2A-302?


2.
If the answer to the first question is in the negative, do sections 10-2A-90 through 10-2A-96 continue to operate, notwithstanding their repeal, or do the provisions of Chapter 2B of title 10, which succeed the repealed sections, operate in the legal formation of a close corporation pur​suant to section 10-2A-302?

FACTS AND ANALYSIS


The Legislature rewrote the law under which corporations are formed in Alabama by passing Act No. 94-245.  Your questions arise because sec​tions 10-2A-300 through 10-2A-313 were not repealed.  These sections relate to the special type of corporation referred to as “close cor​porations.”  Such a corporation is one in which most of the stock is held by a small group, typically the members of one family.  Section 10‑2A-301 defines a close corporation:


(a) A close corporation is a corporation organized under this chapter whose articles of incorporation contain the provisions required by Section 10-2A-91 and, in addition, provide that: 


(1) The corporation is a close corporation authorized by this article; 


(2) All of the issued shares of all classes shall be subject to one or more of the restrictions on transfer permitted by Section 10-2A-41; and 


(3) For purposes of determining the num​ber of holders of record of the stock of a close corporation, stock which is held in joint or com​mon tenancy or by the entireties shall be treated as held by one shareholder. 


(b) The articles of incorporation of a close corporation may set forth the qualifications of shareholders, either by specifying classes of per​sons who shall be entitled to be holders of record of shares of any class, or by specifying classes of persons who shall not be entitled to be holders of shares of any class or both. 


(c) All of the corporation's issued shares of all classes, exclusive of treasury shares, shall be held of record by not more than a specified num​ber of persons, not exceeding 30. 

ALA. CODE § 10-2A-301 (1999).


Section 10-2A-302 provides for the formation of a close corpora​tion:


A close corporation shall be formed in accordance with Sections 10-2A-90 through 10-2A-96, except that such formation must be authorized by the affirmative vote of all holders of and subscribers to shares of the corporation, and: 


(1) The articles of incorporation shall contain a heading stating the name of the corpo​ration and that it is a close corporation; and 


(2) The articles of incorporation shall contain the provisions required by Section 10-2A-301; and 


(3) Each certificate for shares shall con​spicuously note the fact that the corporation is a close corporation and make reference to the restriction on transfer of shares set forth in the articles of incorporation. 

ALA. CODE § 10-2A-302 (1999).


The requirement that the corporation “be formed in accordance with Sections 10-2A-90 through 10-2A-96,” and that its shares “be subject to one or more of the restrictions on transfer permitted by § 10-2A-41,” are the source of the problem that gives rise to your questions, because sec​tions 10-2A-90 through -96 and section 10-2A-41 are specifically repealed by Act No. 94-245.  ALA. CODE § 10-2A-302 (1999).


The editors of the Alabama Code have provided a Table indicating which provisions of the previous statute correspond to the provisions of the current statute.  This Table is found in the Code following section 10‑2B-17.03.


A careful comparison of the current law with the previous law reveals that, although the purposes addressed are similar, there are differences between the new and the old statutes.  These differences, however, are largely in details of an administrative or descriptive nature.  The “provisions required by section 10-2A-91” are now required by new Code sections.  The documents by which a corporation would be created under the new statutes, sections 10-2B-2.01, 10-2B-2.02, 10-2B-1.20, 10-2B-1.25(a)(6), 10-2B-1.23, 10-2B-1.24, and 10-2B-2.05 would contain the same material as would documents following the previous statute.  The provisions of section 10-2A-41, similarly, are subsumed by the provisions of section 10-213-6.27.  


Repeal by implication is frowned upon by the courts.  Hurley v. Marshall County Comm’n, 614 So. 2d 427, 430 (1993).  Therefore, because the Code sections authorizing close corporations were not repealed, it is the opinion of this Office that the formation of close cor​porations pursuant to section 10-2A-302 is not prevented. While the specific sections were repealed, incorporation documents prepared and filed pursuant to the current law will fulfill the requirements of the stat​ute, section 10-2A-302, that “[a] close corporation shall be formed in accordance with Sections 10-2A-90 through 10-2A-96. . . .”  ALA. CODE § 10-2A-302 (1999).

CONCLUSION


Repeal of sections 10-2A-90 through 10-2A-96 of the Code of Ala​bama does not prevent the formation of close corporations pursuant to section 10-2A-302.  The provisions required by sections 10-2A-90 through 10-2A-96 are now required by the corresponding sections of the new stat​ute, chapter 2B of title 10 of the Code of Alabama.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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