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Honorable Gerald Allen

Member, House of Representatives

P. O. Box 71001

Tuscaloosa, AL  35407

Retirement - Tuscaloosa, City of - Municipalities – Insurance Companies - Tuscaloosa County

A renewal fire insurance premium is subject to the tax on insurance pre​mi​ums authorized in Act No. 99‑568, but the 1.5% tax that may be col​lected pursuant to this Act must be included as a part of the maximum 4% that may be imposed by a municipality under section 11‑51-120 of the Code of Ala​bama.

Act No. 99-568 does not require the City of Tuscaloosa to furnish a list of insurance companies doing busi​ness in the City to the fund’s Board of Trustees.  Statements filed by the insurance companies doing business in the City are public records avail​able for inspection and copying, except confidential information as determined by the City may be deleted.

The City of Tuscaloosa is not required to furnish a list of com​panies failing to make timely pay​ments of the tax due under Act No. 99-568.  The Board may review the public records of the City to make this determination.  The penalty for late payment is not collected by the City of Tuscaloosa but may be col​lected by a suit brought in the name of the Board.

Dear Representative Allen:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS 1 & 2


Is it legal to collect a tax on insurance premiums as required by Act No. 99-568 and all previous acts pertaining to the Tuscaloosa Fire​men’s and Policemen’s Pension and Relief Fund?


If it is not legal, under what provisions is this tax collected in Mobile?

FACTS AND ANALYSIS


Act No. 99-568 provides for a retirement system for police officers and firefighters of the City of Tuscaloosa and repeals several previous acts relating to the retirement system.  1999 Ala. Acts No. 99-568.  Sec​tion 7 of the Act provides for contributions to the pension fund and states in Article 6.02 as follows:


Each fire insurance company, including mutual and industrial fire insurance companies, qualified to do business under the laws of Ala​bama and doing business in the city shall annu​ally, and on or before the first day of March of each year hereafter, pay into the fund a sum equal to one and one-half percent (1.5%) of the gross premiums, less return premiums, received by such fire insurance company for and on account of business, including all renewals of fire insurance, done by it in the city during the preceding calendar year. . . .


Notwithstanding the aforementioned provi​sions of this section, the said sum equal to one and one-half percent (1.5%) of gross premiums, less return premiums, required by this section to be paid by fire insurance companies into the fund shall be treated and held to be a part of the maximum of four percent (4%) on each one hun​dred dollars or major fraction thereof, of gross premiums, less return premiums, which any municipal corporation may by law impose upon any fire insurance company in any one year as a license or privilege tax for the privilege of doing business in the city during such year under Sec​tion 11-51-120, Code of Alabama 1975.

1999 Ala. Acts No. 99-568 (emphasis added).


The 1.5% tax levied by Act No. 99-568 is to be collected on gross fire insurance premiums, less return premiums, on account of business done in the city during the preceding year, including renewals.  The Act further provides that this 1.5% must be included in the maximum four percent (4%) the municipality is entitled to collect under section 11‑51‑120.


The question that has been raised is whether renewal premiums are subject to the tax levied by Act No. 99-568 since renewal premiums, without additional provisions or endorsements, are not subject to the tax levied under section 11-51-120.  Section 11-51-120 authorizes munici​palities to collect a license or privilege tax on fire or marine insurance companies doing business in the municipalities and states in pertinent part:


[B]ut such percentage shall not exceed four percent of the gross premiums, less return premi​ums, collected by such companies on policies issued during the preceding year in such municipality.

ALA. CODE § 11-51-120 (1994) (emphasis added).  The Alabama Supreme Court has held that the municipal license tax authorized by section 11-51-120 is based on business done within the city during the year or, in other words, on policies issued during the year.  Alabama Farm Bureau Mutual Casualty Insurance Co. Inc. v. City of Hartselle, 460 So. 2d 1219 (Ala. 1984).  The Court held that the subsequent renewal of a policy, without additional provisions or endorsements, does not cause the insurance company to engage in any further business within the munici​pality so the business should not be taxed again. Id. at 1226.  Accord​ingly, no tax may be collected pursuant to section 11-51-120 on renewal fire insurance premiums unless there is a change in the policy.


The tax levied by Act No. 99-568 is not levied pursuant to the authority to levy under section 11-51-120 but is instead separate authority to impose a tax that clearly includes renewal premiums.  The tax levied by Act No. 99-568 is, however, subject to the maximum limitation that only 4% on each $100.00 may be imposed by a municipality as a license or privilege tax.  


Given the above answer to question 1, it is not necessary to address question 2.

CONCLUSION


A renewal fire insurance premium is subject to the tax on insurance premiums authorized in Act No. 99-568, but the 1.5% tax that may be collected pursuant to this Act must be included as a part of the maximum 4% that may be imposed by a municipality under section 11-51-120 of the Code of Alabama.

QUESTION 3


Is the City of Tuscaloosa required to fur​nish to the Board of Trustees of the Fund a list of the insurance companies doing business in the City of Tuscaloosa?

FACTS AND ANALYSIS


Section 7, Article 6.02, of Act No. 99-568 states in pertinent part:


Each person, firm, or corporation which conducts a fire insurance agency or brokerage business in the city shall annually, within the first 10 days of each year, make and file a sworn statement, in writing, with the revenue director giving the name and address of each fire insur​ance company which such person, firm, or corpo​ration represented or did business for, as agent or broker, during the preceding year.  Any such per​son, firm, or corporation conducting any such fire insurance agency or brokerage business in the city violating the provisions of this section shall forfeit to the fund the sum of one hundred dollars ($100) to be recovered against such per​son, firm, or corporation so violating such provi​sions by suit brought in the name of the city for the use of the fund and all such forfeitures and penalties provided for herein, when collected, shall be and become a part of the fund.

1999 Ala. Acts No. 99-568.


This provision provides that each firm or corporation conducting fire insurance business in the City of Tuscaloosa must annually file a statement with the revenue director of the city stating that the firm or corporation did business in the city during the preceding year.  If the cor​poration fails to file this statement, the city may bring suit against the corporation to recover a $100 penalty that must be paid to the pension fund.  The City of Tuscaloosa is not required by Act No. 99-568 to furnish the Board of Trustees of the fund with a list of the insurance companies doing business in the City.  These statements are, however, public records and, as such, are available for public inspection and copying.  See ALA. CODE §§ 41-13-1 and 36-12-40 (1991).  Any information in these state​ments determined by the city to be confidential may be deleted.  Opinions to Honorable Dan Jones, Sheriff, Montgomery County, dated October 30, 1998, A. G. No. 99-00032; to Honorable Chris Goulart, Chairman, Daleville Water Works, dated October 27, 1997, A. G. No. 98-00019; to Honorable Lonnie E. Crawford, Mayor, City of Scottsboro, dated March 3, 1988, A. G. No. 88-00190.  

CONCLUSION


Act No. 99-568 does not require the City of Tuscaloosa to furnish a list of insurance companies doing business in the City to the fund’s Board of Trustees.  Statements filed by the insurance companies doing business in the City are public records available for inspection and copying, except confidential information as determined by the City may be deleted.

QUESTIONS 4 & 5


Is the City of Tuscaloosa required to fur​nish to the Board of Trustees of the Fund a list of the insurance companies failing to make timely payments?


Is the City of Tuscaloosa required to col​lect the late payment penalty and remit it to the Fund?

FACTS AND ANALYSIS


Article 6.02 of Section 7 of Act No. 99-568, as discussed under question 1, requires fire insurance companies to pay a tax on premiums for insurance policies issued during the year in the city.  The penalty for failure to pay the tax is set forth in Article 6.02 of Section 7, which states:


Any such fire insurance company violating any of the provisions of this section shall forfeit to the fund the amount herein provided to be paid by such fire insurance company, and any such fire insurance company violating any of the pro​visions of this section shall forfeit to the fund the sum of one thousand dollars ($1,000) to be recovered against such fire insurance company so violating said provisions, or its agent, by suit brought in the name of the board for the use of such fund.

1999 Ala. Acts No. 99-568 (emphasis added).


This provision provides that if a company fails to timely pay the tax, the company, upon a suit brought in the name of the Board, shall for​feit to the fund the amount of the tax due and a penalty of $1,000.  The City of Tuscaloosa is not required to furnish the Board a list of the com​panies failing to make timely payments, nor is the City required to collect the penalty.  As stated under question 3, filings by the fire insurance companies are public records; therefore, the Board may review those fil​ings to determine whether the taxes have been paid.

CONCLUSION


The City of Tuscaloosa is not required to furnish a list of compa​nies failing to make timely payments of the tax due under Act No. 99-568. The Board may review the public records of the City to make this deter​mination.  The penalty for late payment is not collected by the City of Tuscaloosa but may be collected by a suit brought in the name of the Board.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BFS
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