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Honorable Kathy E. Sawyer, Commissioner

Department of Mental Health and Mental Retardation

RSA Union Building

100 North Union Street

Montgomery, Alabama  36130

Competitive Bid Law - Emergencies - Mental Health Department

Where a Department or agency head makes a finding that an emergency affecting the public health, safety, or convenience exists, a contract may be let to meet that emergency with​out public advertising.

Dear Ms. Sawyer:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Mental Health and Mental Retar​dation (“the Department”).

QUESTION


May the Department of Mental Health and Mental Retardation declare, under section 41-16-53 of the Code of Alabama, a state of emergency affecting public health, safety, or convenience and forego the competitive bid law to meet the emer​gency of complying with federal statute without public advertisement regarding underground storage tanks?

FACTS AND ANALYSIS


Your letter of request states that:


In 1989 Congress passed an environ​mental law which mandated that all under​ground storage tanks would have to be replaced or closed in place to meet the standards set by Environmental Management . . . [by] Decem​ber 22, 1999.

*  *  *


[T]he Department of Mental Health and Mental Retardation has many facilities through​out the state . . . [with] underground storage tanks which must be brought into compliance. . . .  [T]he Department has not yet complied. . . .

*  *  *


According to our consultants, many of our tanks are extremely old and are suspected to have leaked.  I consider it an emergency when citizens and patients could become ill due to contamina​tion of our drinking water at our hospitals and facilities from the underground storage tanks. . . . To let contracts out for com​petitive bid would jeopardize the Department legally.  We also need to try and prevent or minimize any penalties for noncompliance by moving in a swift, timely fashion.  Secondly, it is certainly an emergency when the State of Alabama Department of Mental Health and Mental Retardation can be charged with hefty penalties by the federal government for not complying with the statute.


Section 41-16-24 requires that purchasing agents “advertise for sealed bids on all purchases in excess of seven thousand five hundred dollars ($7,500).” ALA. CODE § 41-16-24 (Supp. 1999).  Section 41-16-20 of the Code of Alabama requires that:


[A]ll contracts of whatever nature for labor, services, work, or for the purchase or lease of materials, equipment, supplies, or other per​sonal property involving seven thousand five hundred dollars ($7,500) or more, made by or on behalf of any state department . . . shall . . . be let by free and open competitive bidding, on sealed bids, to the lowest responsible bidder.

ALA. CODE § 41-16-20 (Supp. 1999).


Some of the provisions of the competitive bid law may be sus​pended in certain instances.  You ask whether, given the facts presented in your letter, the Department may let these contracts without following the competitive bid process.  Specifically, you ask whether the facts in your letter describe an emergency that would allow these contracts to be let without the Department engaging in the customary advertising proc​ess that generally precedes the letting of public contracts.


State law provides an exception to the general competitive bidding process whereby, “[i]n case of emergency affecting public health, safety or convenience, so declared in writing by the head of the institution or state agency involved, setting forth the nature of the danger to public health, safety or convenience involved in delay, contracts may be let to the extent necessary to meet the emergency without public advertise​ment.”  ALA. CODE § 41-16-23 (1991).  The law reserves the authority to determine whether an emergency exists to the various department heads who must declare the emergency in writing and set forth the dan​ger posed to the “public health, safety or convenience involved in delay. . . .” ALA. CODE § 41-16-23 (1991).  Whether such a situation exists requires a finding of fact that only the agency or department head can make.

CONCLUSION


Where a Department or agency head makes a finding that an emer​gency affecting the public health, safety, or convenience exists, a con​tract may be let to meet that emergency without public advertising.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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