January 21, 2000



Honorable Jimmy S. Calton Sr.

Attorney for City of Eufaula

P.O. Box 895

Eufaula, AL 36027

Water and Sewer Boards -- Utility Taxes -- Exemptions - Barbour County

A private, nonprofit school is not exempt from the general utility tax found at section 40‑21-53, nor the Utility Gross Receipts Tax found at section 40-21-80, et seq.
Dear Mr. Calton:


This opinion is issued in response to your request for an opinion from the Attorney General on behalf of the City of Eufaula.

QUESTION

Whether the Lakeside School, a private school, "is exempt from the general utility tax applied to all Water Board customers." 

FACTS, LAW, AND ANALYSIS

In your request you referenced section 40-21-53 of the Code of Alabama as the applicable section relating to the general utility tax.  However, section 40-21-53 pertains to the "public or municipal utility" tax of 2.2% paid by utilities.  The only exemption authorized is a credit on an electric bill for persons "62 years of age or older or totally and permanently disabled and such person is head of a household and does not share his or her residence with more than one other adult person who is less than 62 years of age. . . ."  ALA. CODE § 40-21-53(b)(1) (1998).  The Lakeside School could not possibly qualify for the credit because it is not an adult person 62 years of age or older. 


However, section 40-21-80, et seq., the "Utility Gross Receipts Tax," does apply to utility tax paid by consumers, and it may be the statute from which the Lakeside School is seeking an exemption.  The Utility Gross Receipts Tax is applicable to water provided to customers by a municipal water board.  The exemptions and exclusions found at sections 40-21-82.1 and 40-21-83 do not exempt private schools, such as the Lakeside School, from the levy of the tax.  The Legislature specifically provided in section 40-21-81 that tax exemptions are not applicable to the levy of the Utility Gross Receipts Tax unless the exemption specifically references the Utility Gross Receipts Tax.  The fact that the Lakeside School or any other entity is recognized by the IRS, pursuant to 26 U.S.C. 3501(c)(3), as a nonprofit entity exempt from income tax is not sufficient to exempt them from the Utility Gross Receipts Tax.  This tax-exempt status of the Lakeside School exempts the school from State income tax pursuant to section 40-18-32(a)(11) of the Code of Alabama, but not other taxes.  ALA. CODE § 40-18-32(a)(11) (1998).

CONCLUSION

A private, nonprofit school is not exempt from the general utility tax found at section 40-21-53, nor the Utility Gross Receipts Tax found at section 40-21-80, et seq.

I hope this sufficiently answers your question.  If this Office can be of further assistance, please do not hesitate to contact J. Wade Hope, Legal Division, Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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