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Honorable Jerry Moore

Executive Secretary

Alabama State Board of Pharmacy

Suite 425 South

1 Perimeter Park South

Birmingham, AL  35243

Pharmacy Board - Public Records

The State Pharmacy Board cannot delete the names of pharmacists from disciplinary records released to the public when the pharmacists are receiving treatment for an addiction as part of their discipline.  Any information specifically received in confidence is not open to the public.

Dear Mr. Moore:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama State Board of Pharmacy.

QUESTION


While the Pharmacy Board realizes that the final disciplinary orders are public records, the Board requests an official opinion whether it may delete the name of the pharmacists from those disciplinary records described. . . .

FACTS AND ANALYSIS


Your request states:


The Alabama State Board of Pharmacy received a request from the Associated Press (hereafter referred to as “AP”) to furnish certain disciplinary information regarding pharmacists/ pharmacies licensed by the Board.  The Board understands that the AP’s purpose in requesting these records is to analyze disciplinary trends in the pharmacy industry for journalistic and not commercial purposes.


The Board has retrieved copies of the final disciplinary orders for the referenced years.  A substantial number of those disciplinary records involve pharmacists who are impaired or suffer from the disease of addiction.  While those pharmacists are disciplined for conduct which violates the Alabama Pharmacy Act, all receive treatment and their orders provide that they must continue to undergo treatment and/or aftercare which includes random drug testing, attendance at aftercare meetings, etc.


Because the specified disciplinary orders involve individuals who are in recovery and obviously involve personal, confidential, and sensitive information, and because the AP stated their purpose in requesting this information is, apparently, only to publish articles analyzing disciplinary trends, the Board produced these disciplinary records to the AP with the names of the pharmacists deleted.  The AP desires these records without the deletions of the pharmacist’s name.


Section 36-12-40 of the Code of Alabama provides that the citizens of this state shall have the right to inspect and take a copy of a public writing.  ALA. CODE § 36-12-40 (1991).  A public writing is described in section 41-13-1 of the Code of Alabama as:


As used in this article, the term "public records" shall include all written, typed or printed books, papers, letters, documents and maps made or received in pursuance of law by the public officers of the state, counties, munici​palities and other subdivisions of government in the transactions of public business and shall also include any record authorized to be made by any law of this state belonging or pertaining to any court of record or any other public record authorized by law or any paper, pleading, exhibit or other writing filed with, in or by any such court, office or officer.  (Acts 1945, No. 293, p. 486, § 1.) 

ALA. CODE § 41-13-1 (1991).


The Supreme Court of Alabama has defined a public writing as:


[W]e hold that the "public writing" spoken of in Code 1975, s 36-12-40, is such a record as is reasonably necessary to record the business and activities required to be done or carried on by a public officer so that the status and condi​tion of such business and activities can be known by our citizens.  The news media are clearly appropriate vehicles by which citizens can learn about the activities and business conducted by our public officers. This is not to say, however, that any time a public official keeps a record, though not required by law, it falls within the purview of s 36-12-40.  McMahan v. Trustees of the University of Arkansas, 255 Ark. 108, 499 S.W.2d 56 (1973).  It would be helpful for the legislative department to provide the limitations by statute as some states have done.  Absent leg​islative action, however, the judiciary must apply the rule of reason.  State v. Alarid, 90 N.M. 790, 568 P.2d 1236 (1977).  Recorded information received by a public officer in confidence, sensi​tive personnel records, pending criminal investi​gations, and records the disclosure of which would be detrimental to the best interests of the public are some of the areas which may not be subject to public disclosure.

Stone v. Consolidated Publishing Co., 404 So. 2d 678, 681 (Ala. 1981).


This Office stated in an opinion to the Hearing Instrument Dealers Board:


We note, however, in closing, that the Board is subject to the Alabama Sunshine Law, codified at Code of Alabama 1975, § 13A-14-2(a).  If the investigation of a written complaint results in the Board filing charges against the licensee, that fact becomes public knowledge.  As such, the Board should make public the identity of a licensee who has been disciplined, the factual basis for the dis​cipline and the nature and term of the discipline imposed.  Attorney General’s opinion to William Beidleman, dated June 21, 1993, A.G. No. 93-00268.

Opinion of the Attorney General to Honorable Jeanne Stanfield, Executive Secretary, Hearing Instrument Dealers Board, dated March 6, 1995, A.G. No. 95-00138, pp. 2-3.


This Office has opined that the names of persons being recom​mended by the superintendent of education for transfer or disciplinary action are part of the superintendent’s thought process so as to fall in the Stone exceptions, and are not subject to disclosure until they are acted on by the board of education.  Opinion to Ms. Constance Aune, Mobile County Board of Education, dated October 4, 1995, A.G. No. 96-00003, p. 4.  In the case at hand, disciplinary action has been taken so the names of the individuals disciplined have become public record.  However, any part of the disciplinary record specifically given or received in confidence is not open to the public, as stated in Stone.

CONCLUSION


The State Pharmacy Board cannot delete the names of pharmacists from disciplinary records released to the public when the pharmacists are receiving treatment for an addiction as part of their discipline.  Any information specifically received in confidence is not open to the public.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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