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Honorable P. B. McLauchlin, Jr.

Judge, Thirty-third Judicial Circuit

Post Office Box 1305

Ozark, AL 36360

Circuit Judges - Indigents - Indigent Defense Fund - Municipal Courts - Mileage Allowance - Dale County

Attorneys appointed to represent indigent defendants in state court are paid from monies deposited in the State Fair Trial Tax Fund.  Reim​bursement from this fund is author​ized whenever a case is assigned a state court case number, which would include all appeals de novo to the circuit court.

The circuit court judge appoints attor​neys for representation of indigent defendants appealing de novo to the circuit court.

The current mileage allowance author​ized for appointed attorneys is 31 cents per mile.

Dear Judge McLauchlin:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Is the state or municipality responsible for paying attorneys to represent indigent defendants appealing convictions of municipal ordinance violations for trial de novo in circuit court?

FACTS AND ANALYSIS


Although no statute or rule expressly provides for the appointment and payment of attorneys appointed to represent indigent defendants on appeal de novo in circuit court, section 15-12-21(a) of the Code of Ala​bama does authorize appointments by the trial court, and section 15-12-21(d) of the Code of Alabama establishes the rate of compensation that appointed counsel practicing therein are entitled to receive “fifty dollars ($50) per hour for time expended in court and thirty dollars ($30) per hour for time reasonably expended out of court in the preparation of the case.”  ALA. CODE § 15-12-21(d) (Supp. 1999).  In regard to the manner of payment, the State Comptroller has advised the Administrative Office of Courts that the determining factor in authorizing expenditures from the State Fair Trial Tax Fund is whether the case is adjudicated in a state court case pursuant to §§ 15-12-20 and 15-12-21 of the Code of Alabama.  Jurisdiction for appeal from municipal court conviction resides in the cir​cuit court for trial de novo.  For that reason, the State has consistently paid for appointed counsel for such appeals.

CONCLUSION


Attorneys appointed to represent indigent defendants in state court are paid from monies deposited in the State Fair Trial Tax Fund.  Reim​bursement from this fund is authorized whenever a case is assigned a state court case number, which would include all appeals de novo to the circuit court.

QUESTION 2


Is the circuit judge or the judge of the court from which the conviction is appealed responsible for appointing an attorney to repre​sent an indigent defendant appealing his convic​tion?

FACTS AND ANALYSIS


As noted above, section 15-12-21(d) of the Code of Alabama authorizes the court to approve the amount of the attorney fees for cases at the trial court level, and such fees are paid from the State Fair Trial Tax Fund.  Following the provision of section 15-12-21(d) of the Code of Alabama governing appointment of counsel at the trial court level, since a de novo appeal from municipal or district courts is in the nature of a new trial, the circuit judge, and not the judge of the court from which the case is appealed, is responsible for appointing counsel for an indigent defen​dant.

CONCLUSION


The circuit court judge appoints attorneys for representation of indigent defendants appealing de novo to the circuit court.

QUESTION 3


What is the current mileage allowance authorized for appointed attorneys?

FACTS AND ANALYSIS


The Alabama State Bar Guidelines reference the rates established in section 36-7-22 of the Code of Alabama as controlling.  Section 36-7-22 of the Code provides that “privately owned vehicles shall receive an amount equal to the mileage rate allowed by the Internal Revenue Code for income tax deductions per mile in lieu of actual expenses for trans​portation.”  ALA. CODE § 36-7-22 (Supp. 1999).  The federal rate is 31 cents per mile.

CONCLUSION


The current mileage allowance authorized for appointed attorneys is 31 cents per mile.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Eric Locke, Legal Division, Adminis​trative Office of Court.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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