December 30, 1999

Honorable George C. Simpson

Circuit Court Judge

Fortieth Judicial Circuit

Post Office Box 880

Ashland, Alabama 36251

Schools – Residence Requirements –School Attendance – Education, Boards of - Clay County

Admission to public schools shall be determined on an individual basis pursuant to such rules and regulations as the local board of education may prescribe.

Dear Judge Simpson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether power of attorney given by a mother living in one county to a grandmother living in another county is sufficient to require the school board of the grandmother’s county of residence to enroll the child.

FACTS AND ANALYSIS


Your request is summarized as follows:

Assuming that a child lives with his mother in County A, the mother is concerned with the child’s school and extracurricular activities, including pressures to become involved with drugs, gang activity, etc.  Mother’s mother (the maternal grandmother of the child) lives in County B.  Mother considers it to be in the best interest of the child to have the child live in County B, and reside with the maternal grandmother temporarily and attend school in County B.  An attorney is employed who prepares a power of attorney consistent with the provisions of section 26-2A-7 of the Code of Alabama.  Under the foregoing facts, can the school system of County B be required to enroll the child?

A thorough review of case law and statutes reveals no Alabama statute or case that would be dispositive of this issue. Further, there is no federal case law that definitively sets forth constitutionally appropriate policies for the admission of schoolchildren into public education.

Section 26-2A-7 of the Code of Alabama provides, in pertinent part, that a parent who has custody of a minor person, by a properly executed power of attorney, may delegate to another person for a period not exceeding one (1) year, any power regarding health, support, education or maintenance of the person or property of the minor child or ward.  Temporary delegation of parental powers does not relieve the parent or guardian of the primary responsibility for the minor person.  ALA. CODE § 26-2A-7 (1992).

This statute is not intended to be used as a vehicle for the permanent relinquishment of parental authority that would be required by court action. It is designed to reduce problems relating to consents for emergency medical treatment. It is intended as a temporary measure and is not intended to abrogate primary parental responsibility.

Alabama does not have a law that sets out a definition of “residency” for school attendance purposes. Alabama’s compulsory attendance law mandates that children between the ages of seven and sixteen years attend a public school, private school, church school, or be instructed by a competent private tutor.  ALA. CODE § 16-28-3 (1995).  Section 16-28-3 of the Code of Alabama also provides that “[a]dmission to public schools shall be on an individual basis on the application of the parents, legal custodian or guardian of the child to the local board of education at the beginning of each school year, under such rules and regulations as the board may prescribe.”  ALA . CODE § 16-28-3 (1995).  Alabama law provides that for city school systems, the city boards of education have the power to establish and maintain a system of public schools, including kindergarten, for the benefit of children who are bona fide residents of and living within the corporate limits of such city.  ALA. CODE § 16-11-16 (1995).  The pertinent Code section dealing with county boards of education requires children to be “bona fide residents” of a county school system for kindergarten only.  ALA. CODE § 16-8-41 (1995).  The Administrative Code of the State Department of Education dealing with the issue of admission of student personnel provides that the local board of education is responsible for adopting policies of admission and attendance within the framework of state law and State Board of Education policies.  These policies should be clearly stated, followed implicitly, and given publicity in the area to be served in the spring and fall before schools officially open.

The United States Supreme Court has stated, a “bona fide residence requirement, appropriately defined and uniformly applied, furthers the substantial state interest in assuring that services provided for its residents are enjoyed only by residents.”  Martinez v. Bynum, 461 U.S. 321, 328 (1983).  The Supreme Court went on to say that it is our recommendation that school systems promulgate a policy that requires children to be bona fide residents of that school system, but defines bona fide resident in such a way that children who are not living with parents or legal guardians may be able to demonstrate that they are actual residents of that school system.

Other factors have a direct bearing on a school system’s policies.  Terminal desegregation orders arising from federal intervention into the school systems of Alabama contain “provisions which in general prohibit transfers in or out of a school system from or to another school system unless done on a nondiscriminatory basis and in a manner such that the cumulative effect will not reduce desegregation or reinforce the dual school system.”  Many school systems across Alabama presently operate their systems pursuant to terminal desegregation orders which have previously been entered by the federal court system.  If a school district grants transfers to students living in the district for their attendance at public schools outside the district, or if it permits transfers into the district of students who live outside the district, it shall do so on a nondiscriminatory basis, except that it shall not consent to transfers where the cumulative effect will reduce desegregation in either district or reinforce the dual school system.  See United States v. Hinds County, 417 F. 2d 852 (1969).

Other aspects of the issue of residency as it applies to school admission have been addressed in prior Attorney General’s opinions.  The authority contained in section 16-10-6 of the Code of Alabama provides the authority to charge a tuition fee to nonresident attendants of a school system within their jurisdiction.  (See Attorney General’s opinion to Honorable Joe Marsh, Chairman, Limestone County Board of Education, dated October 30, 1986, A. G. No. 87-00033).  The Alabama Supreme Court considered the question of whether a child who lived within five (5) miles of a county line was entitled to go to the school closest to his home even if it meant crossing the county boundary line.  In Conecuh County Board of Education v. Campbell, 276 Ala. 3, 162 So. 2d 233 (1964), the Court held that such entitlement was only created where there existed an agreement between the two school systems involved.  In the absence of such agreement, there is no entitlement.

CONCLUSION

Every child of mandatory school age is entitled to a free appropriate public education within the State of Alabama.  School systems must prescribe reasonable policies to ensure that only bona fide residents are admitted to their respective schools.  The policies must be consistent with existing terminal desegregation orders issued by the federal courts and with existing statutory and regulatory guidelines.  Each case must be decided on its own merits.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Larry E. Craven, Legal Division, Department of Education.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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