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Honorable Anthony Clark

Sheriff

Covington County Sheriff's Department

290 Hillcrest Drive

Andalusia, Alabama  36420

Police Jurisdiction - Police Officers - Sheriffs - Contracts

A municipality may not contract with a sheriff to provide police protection in a portion of the police jurisdiction, if the contract would, in essence, delegate the municipal police power to the sheriff.

Dear Sheriff Clark:


This opinion of the Attorney General is issued in response to your request on behalf of the Covington County Sheriff's Department.

QUESTION 1


May the Covington County Sheriff’s Department contract with the City of Opp to provide police protection in a certain portion of the city’s police jurisdiction, as long as the police protection provided by each department is equal?

FACTS AND ANALYSIS


In Hale v. Osborn Coal Enterprises, the Court of Civil Appeals stated:


The Hale group specifically contends that the settlement agreement constitutes contract zoning and that, therefore, the agreement is ille​gal.  Contract zoning is defined as follows:

   “‘The principle involved may be simply stated.  A municipality has no power to make any agreement or deal which will in any way control or embarrass its legislative powers and duties.  Neither the police power of the state itself nor that delegated by it to a municipality is subject to limitation by private contract; nor is the exercise of such power to be alienated, surrendered or limited by any agreement or device.  Zoning of property by a municipality being legislative in character cannot be bargained or sold.  The rezoning of a parcel of property by a municipality based in any way upon an offer or agreement by an owner of property is inconsistent with, and disruptive of, a comprehensive zoning plan.’”


Haas v. City of Mobile, 289 Ala. 16, 19, 265 So. 2d 564, 566 (1972) (quoting Ralph W. Crolly and C. McKim Norton, Zoning by Con​tract.  With Property Owner, 133 N.Y.L.J. 4 (1955)).

Hale v. Osborn Coal Enterprises, 729 So. 2d 853, 854.


McQuillin states:


Indeed, the police power is absolutely inalienable in the state. . . . While the inal​ienability of the police power makes it impossible for the state to delegate it to any private person or agency, it does not preclude delegation to municipal corporations of the authority to exercise it, since these are agencies and merely part of the total government of the state.  How​ever, the inalienability of the police power gov​erns municipal corporations authorized to exer​cise it; that is to say, they cannot alien, delegate, limit, or contract away the police power vested in them. . . .

McQuillin Mun. Corp., § 24.07 (3rd ed.) (emphasis added) (footnotes omitted).


McQuillin also states:


Police power being inherent in the state by virtue of its sovereignty and inalienable by the legislature or by any other part, unit or agency of the state, it follows that when authority to exer​cise the police power within a defined sphere is delegated by the state to a municipal or other public corporation, the authority is inalienable in the corporation, and it cannot in any manner be contracted away or otherwise granted, delegated, diminished, divided, or limited by the corpora​tion. . . .


It follows that contracts and ordinances relating to any municipal function which embar​rass in any degree the municipal power of regu​lation of public affairs are ultra vires; indeed, the adjudications indicate numerous instances of ordinances and contracts being declared void under this principle. . . .

McQuillin Mun. Corp., § 24.41 (3rd ed.) (footnotes omitted).


In opinions to Honorable Anita Moran, Coordinator, Tallapoosa County E-911 Board, under date of December 30, 1992 (A.G. No. 93-00069), and Honorable Max J. Brasher, Sheriff of Marion County, under date of July 15, 1991 (A.G. No. 91-00317), this Office opined that neither the Town of Weston nor the Town of Alexander City and Jackson’s Gap could contract with the sheriff to provide police protection where the contract would, in essence, delegate the municipal police power to the sheriff.  In opinions to Honorable John Gowan, Mayor of Shorter, under date of January 22, 1990 (A.G. No. 90-00102), and Judge David Enslen, District Judge, Fayette, under date of June 11, 1979 (A.G. No. 79-00223), this Office had previously reached this conclusion.  In the Enslen opinion, this Office concluded that “a town cannot delegate its police power to a sheriff with the sheriff having complete charge over the town’s police department.”  Id.

Even though the sheriff and the municipality cannot contract for the sheriff to provide services within the police jurisdiction of a municipality, section 11-43-16 of the Code of Alabama authorizes municipalities to employ as policemen, on a part-time basis, off-duty deputy sheriffs.  ALA. CODE § 11-43-16 (1989).


As the response to your first question is not in the affirmative, we pretermit a response to your other questions.

CONCLUSION


A municipality may not contract with a sheriff to provide police protection in a portion of the police jurisdiction, if the contract would, in essence, delegate the municipal police power to the sheriff.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/jho
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