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Honorable James H. Alexander

Director

Department of Public Safety

Post Office Box 1511

Montgomery, AL  36102-1511

Criminal Justice Information Center Commission – Public Safety, Depart​ment of – Education, Department of

The State Department of Education is not a criminal justice agency as defined in section 41-9-590(1) of the Code.

Section 41-9-594 does not allow the CJIS Commission to provide the Department of Education with direct access to the criminal justice infor​mation system.

Section 11 of the Child Protection Act of 1999 does not authorize the Department of Education and the Department of Public Safety to make rules and regulations allowing the Department of Education direct access to the criminal justice infor​mation system.

Dear Colonel Alexander:


This opinion of the Attorney General is issued in response to your request on behalf of the Department of Public Safety.

QUESTION 1


First, does the Department of Education qualify as a criminal justice agency for the pur​pose of section 41-9-590(1) of the Code of Ala​bama?

FACTS AND ANALYSIS


Section 41-9-590 defines “criminal justice agencies” as used in the provisions relating to the Criminal Justice Information Center Commis​sion system.  That definition is:


Such term shall include those public agen​cies at all levels of government which perform as their principal function activities or planning for such activities relating to the identification, apprehension, prosecution, adjudication or reha​bilitation of civil, traffic and criminal offenders.

ALA. CODE § 41-9-590(1) (1991).


The duty of the State Department of Education is to assist in exe​cuting the policies and procedures of the State Board of Education.  ALA. CODE § 16-2-2 (1995).  The State Board of Education exercises general control and supervision over the public schools in the State.  ALA. CODE § 16-2-11 (1995).  It is clear from these provisions defining the duties of the State Department of Education that its principal function is not activities, or planning for activities, relating to the identification, appre​hension, prosecution, adjudication, or rehabilitation of civil, traffic, and criminal offenders.

CONCLUSION


The State Department of Education is not a criminal justice agency as defined in section 41-9-590(1) of the Code.

QUESTION 2


Secondly, does the language of section 41-9-594 of the Code of Alabama allow the CJIS Commission to provide the Department of Edu​cation with direct access to CJIS?

FACTS, ANALYSIS, AND CONCLUSION

Section 41-9-594 of the Code of Alabama states:


(a) The commission shall establish its own rules, regulations, and policies for the perform​ance of the responsibilities charged to it in this article.  The commission shall ensure that: the information obtained under authority of this arti​cle is restricted to the items germane to the implementation of this article; the Alabama Criminal Justice Information Center is adminis​tered so as not to accumulate or distribute any information not required by this article; and ade​quate safeguards are incorporated so that data available through this system is used only by properly authorized persons and agencies.


(b) The commission shall appoint a Privacy and Security Committee from the membership of the commission who are elected officials, con​sisting of a chair and three members, to study the privacy and security implications of criminal justice information and to formulate policy rec​ommendations for consideration by the commis​sion concerning the collection, storage, dissemi​nation, or usage of criminal justice information.


(c) The commission may adopt policies regarding the collection, storage, and dissemi​nation of arrest and criminal history information that conform to the policies of the National Crime Information Center of the Federal Bureau of Investigation.

ALA. CODE § 41-9-594  (Supp. 1998).


There is no authorization in this provision alone to allow the Crimi​nal Justice Information Systems Commission to provide the Department of Education with direct access to the criminal justice information system.  Although section 41-9-594 provides that the commission may adopt poli​cies regarding the dissemination of arrest and criminal history informa​tion, there is nothing in section 41-9-594 that specifies that the Depart​ment of Education may have direct access to the information.

QUESTION 3

If the answer to the first two questions is no, does the language in Section 11 of the Child Protection Act of 1999, which provides the Department of Public Safety and the Department of Education with the authority to adopt rules and regulations to implement the act, allow the Department of Education to circumvent sections 41-9-590 through –594 to gain direct access to CJIS?

FACTS AND ANALYSIS

Act No. 99-361 was enacted as the Alabama Child Protection Act of 1999 to implement a system for criminal background checks on applicants and certain individuals in an educational setting with children on an unsupervised basis as defined in the Act.


Section 11 of Act No. 99-361 states:  “The Department of Public Safety may adopt rules and regulations to implement the procedures and require​ments of this Act.”  1999 Ala. Acts No. 99-361, section 11.


When interpreting a statute, it must be considered as a whole, and it must be construed so as to harmonize all of its provisions.  James v. McKinney, 779 So. 2d 264, 267 (Ala. 1998).  Throughout Act No. 99-361, it is provided that the Department of Education, and other schools and institutions subject to the Act, are to request and receive from the Department of Public Safety nationwide and statewide criminal history background information on applicants and certain individuals working in an educational setting with children on an unsupervised basis.  See 1999 Ala. Acts No. 99-361, sections 5(f) and (g), 6, 9(e) and (g), and 10(a).  This Office cannot find any authorization in Act No. 99-361 for the Department of Education to circumvent sections 41-9-590 and 41-9-594 of the Code of Alabama, thus permitting that department to have direct access to the criminal justice information system.

CONCLUSION


Section 11 of Act No. 99-361, the Child Protection Act of 1999, does not authorize the Department of Education and/or the Department of Public Safety to make rules and regulations allowing the Department of Education to have direct access to the criminal justice information system.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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