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Honorable Frank Burt, Jr.

Chairman

Baldwin County Commission

P. O. Box 1488

Bay Minette, Alabama  36507

Counties - Sewers - Compensation - Fees

The Baldwin County Commission does not have to collect adequate consideration from private sewer companies using county rights-of-way, if the county deems that a pub​lic purpose is served by allowing the companies to use the rights-of-way, or if there is a mutually beneficial agreement regarding this matter with benefits flowing to the public.

There is no statutory authority for a county to qualify or control the fees charged customers by public or pri​vate sewer companies that use county rights-of-way, unless the county owns and operates the sewer company.

The Baldwin County Commission may require a private or public sewer company that uses county-owned rights-of-ways adjoining public roads to construct, operate, and maintain the system’s lines in such condition that will not harm the roads or interfere with the public’s use of the road.

The Baldwin County Commission cannot be responsible for operating and maintaining a private, for-profit sewer company that utilizes county-owned rights-of-way if the company becomes insolvent or bankrupt.  The county commission is not authorized to audit or review the books of such companies to ensure that they will not become insolvent.

A county commission is not author​ized to adopt rules and regulations requiring a private or public sewer company, utilizing county-owned rights-of-way, to post and maintain an adequate surety.

The Baldwin County Commission, through its building regulations and authority to provide sewer service in unincorporated areas of the county, may require property owners in those areas to connect to public or private sewer systems.

Dear Mr. Burt:


This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Commission.

QUESTIONS 1 AND 2


In an effort to direct, maintain, and control the property of the county, is the Baldwin County Commission required to seek and collect ade​quate consideration from any private, for-profit sewer company that uses county-owned (“in-fee”) public rights-of-way?


If the answer to Question No. 1 is in the affirmative, is the Baldwin County Commission required to seek and collect adequate considera​tion from any private or public utilities provider that utilizes any county-owned (“in-fee”) pub​lic rights-of-way?

FACTS AND ANALYSIS


Your request concerns the authority that the Baldwin County Com​mission has over private, for-profit sewer companies using county-owned public rights-of-way and operating in unincorporated areas of the county, some of which are flood-prone.


Questions No. 1 and 2, in essence, ask whether the county should require adequate consideration for use of the county-owned rights-of-way.


This Office has previously concluded that a county may allow a pri​vate sewer company to use county-owned rights-of-way along public county roads for adequate consideration in view of section 94 of the Con​stitution of Alabama, as amended.  Opinion to Honorable Ray Moore, Commissioner of Public Works, Birmingham, dated November 9, 1983, A.G. No. 84-00056.  Section 94, as amended by Amendment No. 558, pro​hibits a county from giving money or other thing of value in aid of a pri​vate person, association, or corporation.  ALA. CONST. art. IV, § 94; ALA. CONST. amend. 558.


The Supreme Court of Alabama has ruled that section 94 is not violated when a public entity donates money or other thing of value in aid of a private individual or corporation if a public purpose is served.  Slaw​son v. Alabama Forestry Commission, 631 So. 2d 953 (Ala. 1994).  There is, further, no violation of section 94 where a county enters a mutually beneficial agreement with a private person or corporation, particularly when there is no expenditure of government funds, and where there are benefits to the public.  Gober v. Stubbs, 682 So. 2d 430, 436 (Ala. 1996).  Whether a public purpose is served, or whether sufficient benefits flow to both parties in an agreement, are matters within the discretion of the county commission.  See Slawson, 631 So. 2d at 956 and Gober, 682 So. 2d at 436.

CONCLUSION


The Baldwin County Commission does not have to collect adequate consideration from private sewer companies using county rights-of-way, if the county deems that a public purpose is served by allowing the compa​nies to use the rights-of-way, or if there is a mutually beneficial agree​ment regarding this matter with benefits flowing to the public.

QUESTION 3


If the answer to Question No. 1 is in the affirmative, since any adequate consideration collected from any private, for-profit sewer com​pany that uses county-owned (“in-fee”) public rights-of-way would likely be assessed on indi​vidual subscriber sewer utility bills and many citizens are required to connect with public (or private) water and sewer systems only in incor​porated planning districts, is the Baldwin County Commission authorized by local legislation related to Baldwin County and/or the Code of Alabama to qualify the fees charged individual subscribers by such private, for-profit sewer company?

FACTS, ANALYSIS, AND CONCLUSION


A county, as a creature of statute and a political subdivision of the state, can exercise only the authority conferred on it by law.  Jefferson County v. Johnson, 333 So. 2d 143, 145 (Ala. 1976); Lorence v. Hospital Bd. of Morgan County, 320 So. 2d 631, 633 (Ala. 1975).  There is no statutory authority for a county to qualify or control the fees charged customers by public or private sewer companies that use county rights-of-way, unless the county owns and operates the sewer company.

QUESTIONS 4, 5, 6, AND 7


In an effort to direct, maintain, and control the property of the county and protect the safety of the public, does the Baldwin County Commis​sion already retain the authority, provided from local legislation related to Baldwin County and/or the Code of Alabama to establish, promul​gate, and enforce comprehensive rules and regu​lations that provide that any private, for-profit sewer company’s sewer line or lines or equip​ment that utilizes county-owned, public rights-of-way be constructed, operated, and maintained in a manner that insures the safety and preserva​tion of the county roads and highways?


If the answer to Question No. 4 is in the affirmative, is the Baldwin County Commission required to establish, promulgate, and enforce similar comprehensive rules and regulations applicable to any private or public utilities pro​vider that utilizes county-owned, public rights-of-way?


In an effort to direct, maintain, and control the property of the county, protect and promote the health, safety, and general welfare of its citi​zens, whom are provided sewer service in flood-prone areas of the county or where such sewer service utilizes flood-prone areas to access and/or service non-flood-prone areas of the county, since the county may be responsible for damages caused by negligent operation and maintenance of sewers that utilize county-owned, public rights-of-way, does the Baldwin County Commission already retain the authority, pro​vided from local legislation related to Baldwin County and/or the Code of Alabama to establish, promulgate, and enforce comprehen​sive rules and regulations that provide and require any pri​vate, for-profit sewer company’s sewer system, line or lines, or equipment that utilizes county-owned, public rights-of-way be constructed, operated, and maintained in a sani​tary and/or safe condition?


If the answer to Question No. 6 is in the affirmative, is the Baldwin County Commission required to establish, promulgate, and enforce similar comprehensive rules and regulations on any private or public utilities provider that util​izes county-owned, public rights-of-way?

FACTS AND ANALYSIS


As previously stated, a county has general superintendence over the public roads in the county and has executive and legislative powers regarding the road, including county-owned rights-of-way.  ALA. CODE § 23-1-80 (1992).  To this end, the county may promulgate rules and regulations under which this law can be efficiently and effectively administered.  ALA. CODE § 23-1-80; Terry v. State, 18 Ala. App. 333, 333, 92 So. 85, 86 (1921).


Sections 11-19-3 and 11-19-4 authorize a county commission to adopt zoning ordinances, land-use and control measures, and building codes for flood-prone areas outside municipalities in the county.  ALA. CODE §§ 11-19-3 and 11-19-4 (1989).  These regulations may require that all proposed improvements and developments in flood-prone areas will provide adequate sewer and water systems that will not be adversely affected by flooding.  ALA. CODE §§ 11-19-6(6) and 11-19-16 (1989).  A county is authorized to adopt subdivision regulations to encourage the appropriate location and elevation of water and sewer systems.  ALA. CODE § 11-19-5 (1989).  The Baldwin County Commission can also enforce these provisions in the unincorporated areas of the county through the Baldwin County Planning and Zoning Commission as authorized by section 3 of Act No. 98-665.  1998 Ala. Acts No. 98-665, section 3, 1455, 1457.

CONCLUSION


The Baldwin County Commission may require a private or public sewer company that uses county-owned rights-of-ways adjoining public roads to construct, operate, and maintain the system’s lines in such con​dition that will not harm the roads or interfere with the public’s use of the road.  In flood-prone, unincorporated areas of the county, the Baldwin County Commission/Baldwin County Planning and Zoning Commission may adopt rules and regulations that require sewer systems that are ade​quate for the area and not adversely affected by flooding.  The rules and regulations cannot conflict with or supersede the authority of the State Health Department or the Alabama Department of Environmental Man​agement.  The authority of the county commission to make such rules and regulations is permissive and not mandatory.

QUESTIONS 8 AND 9


Does local legislation related to Baldwin County and/or the Code of Alabama require the Baldwin County Commission to be responsible for operating and maintaining a private, for-profit sewer company, utilizing county-owned, public rights-of-way should such company become insolvent and/or bankrupt?


If the answer to Question No. 8 is in the affirmative, in an effort to protect the taxpayers who could be burdened by being responsible for operating and maintaining a private, for-profit sewer company utilizing county-owned, public rights-of-way should such sewer company become insolvent and/or bankrupt, is the Baldwin County Commission authorized by local legisla​tion related to Baldwin County and/or the Code of Alabama to review and/or audit a private, for-profit sewer company’s financial records to insure such sewer company’s solvency?

FACTS AND ANALYSIS


As previously stated, a county can only exercise the authority con​ferred on it by law.  Jefferson County v. Johnson, 333 So. 2d at 145 (Ala. 1976); Lorence v. Hospital Bd. Of Morgan County, 320 So. 2d at 633 (Ala. 1975).  Our research reveals no statutory authorization for the Baldwin County Commission to be responsible for operating and main​taining a private, for-profit sewer company that utilizes county-owned rights-of-way if the company becomes bankrupt.  There is, further, no statutory authorization that permits the Baldwin County Commission to audit or review the financial records of a private, for-profit sewer com​pany to ensure that the company remains solvent.


The Attorney General has determined that a county commission cannot act as a receiver for a private wastewater treatment facility.  Opinion to Honorable William E. Shinn Jr., Morgan County Attorney, dated September 24, 1998, A.G. No. 98-00224.


The Baldwin County Commission can audit and examine the accounts of officers having management, collection, or disbursement of money belonging to the county or appropriated to the county for its use or benefit.  ALA. CODE § 11-3-11(a)(4) (1989); 1953 Ala. Acts No. 351, section 1, § 6, 417, 418.  This does not allow a county to audit the books of a private sewer company because no county funds are involved.

CONCLUSION


The Baldwin County Commission cannot be responsible for operat​ing and maintaining a private, for-profit sewer company that utilizes county-owned rights-of-way if the company becomes insolvent or bank​rupt.  The county commission is not authorized to audit or review the books of such companies to ensure that they will not become insolvent.

QUESTIONS 10 AND 11


Is the Baldwin County Commission authorized by local legislation related to Baldwin County and/or the Code of Alabama to establish, promulgate, and enforce rules and regulations requiring a private, for-profit sewer company to post and maintain an adequate surety to insure the safety and preservation of its highways and rights-of-way for the public and to provide ade​quate recovery to the county for damages caused by the negligent operation and mainte​nance of sewers that utilize county-owned, public rights-of-way?


If the answer to Question No. 10 is in the affirmative, is the Baldwin County Commission authorized to establish, promulgate, and enforce similar rules and regulations applicable to any private or public utilities provider that utilizes county-owned, public rights-of-way?

FACTS, ANALYSIS, AND CONCLUSION


A county’s power and authority is limited to that given by statute.  This Office is not aware of any statutory authority permitting the Baldwin County Commission to adopt rules and regulations requiring a private, for-profit or public sewer company, utilizing county-owned rights-of-way, to post and maintain an adequate surety to ensure the safety and preserva​tion of the highways and rights-of-way for damages that may be caused by negligence on the part of the sewer companies.  If necessary, the county may take appropriate legal action if such damage occurs.

QUESTIONS 12 AND 13


Does the Baldwin County Commission retain the authority provided by local legislation related to Baldwin County and/or the Code of Alabama to require, as it currently does through the Baldwin County, Alabama Zoning Regula​tions, major projects in all (incorporated plan​ning) districts and minor projects in all (incorpo​rated planning) districts, except RR and RA districts, that have elected to come under the planning and zoning authority of the Baldwin County Commission, to connect to public (or pri​vate) water and sewer systems where such sys​tems border any development or lot line or are reasonably available and the appropriate utility has the capacity to provide the service?


Does the Baldwin County Commission retain the authority provided by local legislation related to Baldwin County and/or the Code of Alabama to require, as it currently does through the Baldwin County, Alabama Zoning Regula​tions, major projects in all (incorporated plan​ning) districts and minor projects in all (incorpo​rated planning) districts, except RR and RA districts, that have elected to come under the planning and zoning authority of the Baldwin County Commission, at such time that any pri​vate well or septic system is destroyed or must be replaced, to connect to public (or private) water and sewer systems where such systems border any development or lot line or are rea​sonably available and the appropriate utility has the capacity to provide the service?

FACTS AND ANALYSIS


Section 11-19-16 of the Code of Alabama states:

For the purpose of promoting the health, safety, morals, convenience, order, prosperity and general welfare of the state and counties, any county commission is hereby empowered to divide the portion of the county within the flood-prone area of the county into districts of such number, shape and area as may be found best suited to carry out the purposes of this chapter and to provide within such districts for standards relating to the location, bulk, height, minimum elevation, number of stories and size of buildings and other structures, the percentage of lot which may be occupied, the sizes of yards, courts and other open spaces, the density and distribution of population, the uses of buildings and structures and of land for trade, residence, recreation, agri​culture, forestry, conservation, water supply, sanitation, floodways, public activities and other purposes. 

ALA. CODE § 11-19-16 (1989) (emphasis added).


A county, through its building codes and health regulations, may require that all proposed improvements in flood-prone areas provide ade​quate sewer and water systems that will not be adversely affected by flooding.  ALA. CODE § 11-19-6(6) (1989).


Section 11-3-11(a)(15) provides that counties may construct sewer lines and prescribe the terms on which the homeowners may connect to the sewer lines, including the power to require the property owners to connect to the sewer lines.  ALA. CODE § 11-3-11(a) (15) (1989).  The Baldwin County Commission, through a contract or agreement with pri​vate sewer companies to provide sewer systems in the unincorporated areas of the county, may require property owners in those areas to connect to the sewer lines.

CONCLUSION


The Baldwin County Commission, through its building regulations and authority to provide sewer service in unincorporated areas of the county, may require property owners in those areas to connect to public or private sewer systems.

QUESTION 14


Does the Baldwin County Commission need explicit legislative authorization, through enactment of local or general law, to establish, promulgate, and enforce rules and regulations to:  (1) qualify the fees assessed individual subscrib​ers by any private, for-profit sewer company that utilizes county-owned, public rights-of-way; (2) provide for review and/or audit of a pri​vate, for-profit sewer company’s records to insure such sewer company’s solvency; (3) require any pri​vate, for-profit sewer company’s sewer system, line or lines, or equipment that utilizes county-owned, public rights-of-way and/or service or access flood-prone areas of the county be con​structed, operated, and maintained in a sanitary and/or safe condition; and (4) require a private, for-profit sewer company to post and maintain an adequate surety to insure the safety and pres​ervation of its highways and rights-of-way for the public and to provide adequate recovery to the county for damages caused by the negligent operation and main​tenance of sewers that utilize county-owned, public rights-of-way?

FACTS, ANALYSIS, AND CONCLUSION


Generally, your question is to be answered in the affirmative.  Spe​cific authority given to a political subdivision by legislation is favored over general or implied authority.  Any legislation that is adopted must adhere to constitutional requirements regarding regulations of a govern​mental entity.  For example, the county cannot exercise authority that would constitute undue governmental interference into private business.


In the event a water, sewer, and fire protection authority [ALA. CODE § 11-88-1 to 11-88-135 (1994)] or water, sewer, solid waste and fire protection districts [ALA. CODE § 11-89-1 to 11-89-190 (1994, Supp. 1999)] have been established in Baldwin County, the county officials may want to review these provisions for additional authority.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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