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Honorable Wayne Teal

Chairman

Elmore County Commission

100 Commerce Street, Suite 207

Wetumpka, Alabama 36092

Probate Judges – Recordation – Fees – Mortgages – County Commissions

Mortgages are encompassed in Act No. 1780, 1971 Acts of Alabama, since they affect the title to prop​erty.  That Act does not confer authority upon the Probate Judge of Elmore County to raise recording fees.

Dear Mr. Teal:


This opinion of the Attorney General is issued in response to your request on behalf of the Elmore County Commission.

QUESTIONS


1.  Is a mortgage document considered “a property instrument or document affecting the title to property . . .” under Act No. 1780, supra?


2.  Does Act No. 1780, supra, provide the Elmore County Probate Judge the authority to raise recording fees on “a property instrument or document affecting the title to property in such county” to whatever level he deems appropriate as long as the fee is in excess of four dollars?

FACTS AND ANALYSIS


In your letter you state:


Section 12-19-90 of the Code of Alabama sets fees to be collected for the various activities performed by county probate judges.  Part (d), supra, specifically states, “This section shall not repeal, amend nor affect any local law or general law of local application prescribing fees for pro​bate judges.”


Act No. 1780, Acts of Alabama 1971 (Vol​ume IV, Page 2942) is a local act affecting Elmore County.  Section 1 states, “The probate judge of Elmore County shall charge and collect a minimum of four dollars for recording a prop​erty instrument or document affecting the title to property in such county.”  (emphasis added).


Black’s Law Dictionary defines “mortgage” as follows:


A mortgage is an interest in land created by a written instrument providing security for the performance of a duty or the payment of a debt.


At common law, an estate created by a conveyance absolute in its form, but intended to secure the performance of some act, such as the payment of money, and the like, by the grantor or some other person, and to become void if the act is performed agreeably to the terms prescribed at the time of making such conveyance.  The mort​gage operates as a conveyance of the legal title to the mortgagee, but such title is subject to defeasance on payment of the debt or perform​ance of the duty by the mortgagor.

Black’s Law Dictionary 911 (5th ed. 1979).


This concept of a mortgage conveying legal title is recognized in Alabama case and statutory law, as well.  In Dominex, Inc. v. Key, 456 So. 2d 1047, 1052 (Ala. 1984), the court stated that “[w]hen real property in Alabama is mortgaged, the legal title passes to the mortgagee and the mortgagor retains the equity of redemption, which he may convey.”  Id.  Further, section 35-10-26 provided that “[t]he payment or satisfaction of the real property mortgage debt divests the title passing by the mortgage.”  ALA. CODE § 35-10-26 (1991).


Act No. 1780 directs that a minimum of four dollars be charged for “recording a property instrument, or any instrument or document affecting the title to property in such county.”  1971 Ala. Acts No. 1780, 2942.  Based on the preceding authority, mortgages are encompassed in this act since they are instruments “affecting the title to property.”  Your first question, therefore, is answered in the affirmative.


Your second question concerns the authority of the Elmore County Probate Judge to raise recording fees above four dollars for these types of instruments.  In my opinion, the act does not vest the probate judge with such authority.


In Alabama, a county is an auxiliary governmental unit that pos​sesses no power of its own.  Laney v. Jefferson County, 32 So. 2d 542 (Ala. 1947).  Instead, county authorities may exercise only those powers delegated to them by the Legislature.  Rhodes v. Marengo County Bank, 88 So. 850, 205 Ala. 667 (Ala. 1921); Lockridge v. Etowah County Com​mission, 460 So. 2d 1361 (Ala. Civ. App. 1984).  Further, a county has no inherent jurisdiction to make laws.  Tuscaloosa County v. Alabama Great Southern R. Company, 150 So. 328 (Ala. 1933).


Based on these principles, the Probate Judge of Elmore County pos​sesses the authority to raise this recording fee pursuant to Act No. 1780 only if the act specifically delegated such authority to the probate judge.  By its terms, it does not.


The act states in section 1 that the probate judge “shall charge and collect a minimum of four dollars for recording a property instru​ment. . . .”  1971 Ala. Acts No. 1780, 2942.  Nowhere in the Act is the probate judge empowered to raise the recording fee, however.  In fact, the act is silent as to this issue, and Alabama law does not allow the inferring of such authority.  Laney, supra; Rhodes, supra; Lockridge, supra; and Tuscaloosa County, supra.  Therefore, your second question must be answered in the negative.

CONCLUSION


Based on the foregoing, it is the opinion of this Office that Act No. 1780 encompasses mortgages, since mortgages affect the title to property.  It is also the opinion of this Office, however, that Act No. 1780 does not empower the Probate Judge of Elmore County to raise recording fees for the recording of mortgages.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Jeff Patterson, Legal Division, Depart​ment of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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