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Honorable John A. Nichols

Attorney, Crenshaw County Commission

Lightfoot & Nichols

Post Office Box 369

Luverne, Alabama 36049

Gasoline Tax – Claims – Damages - Counties

The Crenshaw County Commission cannot use four-cent gasoline tax funds to pay a claim against the county for alleged property damage resulting from construction of a county road.

Dear Mr. Nichols:


This opinion of the Attorney General is issued in response to your request on behalf of the Crenshaw County Commission.

QUESTION


Can the Crenshaw County Commission use four-cent (3R) gasoline tax funds to pay a claim against the county for alleged property damage resulting from construction of a county road?

FACTS AND ANALYSIS


Your request states:

The Crenshaw County Commission seeks your opinion as to whether it may use funds from its 3-R Gasoline Tax Fund to settle a claim filed against it by Bennie Beasley.  The substance of Mr. Beasley’s claim is that prior to the construc​tion of Crenshaw County Road 30, there was a dirt road adjacent to his property and when County Road 30 was constructed, the natural and normal flow of surface water that existed at the time was changed.  Mr. Beasley further alleges that the county changed the natural and normal course of the surface water in installing two drainage pipes under the road and directing the surface water in an unnatural manner onto his property thereby causing damages to his property due to the water being channeled onto his prop​erty and causing erosion and continuing to cause damage to his property.


Without any admission on behalf of the Commission as to its liability for the damages claimed by Mr. Beasley, the Commission respect​fully requests your opinion as to whether it may use 3-R Gasoline Tax Funds to settle the claim due to the fact that the damages sought arise from a 3-R Gasoline Tax Project and it is not feasible for the county to take any corrective action which would repair the damages claimed by Mr. Beasley or prevent damages from reoccur​ring.


The four-cent per-gallon tax on gasoline and lubricating oil is lev​ied pursuant to section 40-17-220 of the Code of Alabama.  ALA. CODE § 40-17-220 (1998).  Section 40-17-224(b)(2) provides for use of the tax proceeds by a county:


Where the use is by a county, such use shall be for the resurfacing, restoration, and rehabilitation of the paved county roads and bridges or bridge replacement on the county road system.  Such funds shall not be used for new construction unless 90 percent of the county’s paved road system has achieved a grade of 85 percent based on the State of Alabama Depart​ment of Transportation’s annual maintenance report of county roads and bridges.  These funds shall not be used for the purchase of equipment.  The net tax proceeds distributed to the county shall not be commingled with other funds of the county, including any other gasoline tax reve​nues, and shall be kept and disbursed by such county from a special fund only for the purposes hereinabove provided.

ALA. CODE § 40-17-224(b)(2) (1998).


There is nothing in section 40-17-224(b)(2) that permits a county to use the four-cent gasoline tax to settle a claim for property damage, although such damage may have resulted from construction of a county road – a project paid with four-cent gasoline tax funds.  The four-cent gasoline tax proceeds are to be used solely for the purposes set out in section 40-17-224(b)(2).

CONCLUSION


The Crenshaw County Commission cannot use four-cent gasoline tax funds to pay a claim against the county for alleged property damage resulting from construction of a county road.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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