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Honorable 

Page 1

Honorable Thomas L. Stewart

Attorney, Birmingham Board 

   of Education

Gorham & Waldrep

Suite 700

2101 6th Avenue North

Birmingham, Alabama 35203

Incentives - Compensation - Jefferson County

Incentive plans offered by a school system must be analyzed to ensure that the additional compensation being offered is offered in exchange for additional consideration from the employees.

Dear Mr. Stewart:


This opinion of the Attorney General is issued in response to your request on behalf of the Birmingham Board of Education.

QUESTION


Is the Incentive Plan of the Birmingham Board of Education attached hereto within the authority of the Birmingham Board of Education and legally permissible under the Constitution and applicable laws?

FACTS AND ANALYSIS


In your letter, you state:


In an attempt to achieve its goal of the highest quality education for all students, on September 7, 1999, the Birmingham Board of Education passed the Incentive Plan.


It is my understanding that the incentive plan that forms that basis of your request has three components:

1.
The School-Based Performance Incentive Plan, to be awarded dur​ing the summer of the year 2000, is available to all school-based employees of the system.  The amount of the incentive will be cal​culated using a formula, but is capped at $3,000 to any one individ​ual.  To qualify, the school must be on academic clear for the 1999-2000 school year.  Additionally, each employee must meet specific requirements related to absences, hours of professional develop​ment, and other criteria established by the School-Site Committee. 

2.
The Area Senior Executive Director Performance Incentive Pro​gram, to be awarded during the summer of the year 2000, is avail​able to all area senior executive directors.  The amount of the incentive is capped at $4,500 to any one individual.  To qualify, each school in the area senior executive director’s assigned area must be on academic clear.  Additionally, each area senior execu​tive director must meet specific requirements related to hours of professional development, absences, and must demonstrate increased parental involvement within his or her area.  

3.
The One-time Performance Incentive, to be awarded on the last paycheck prior to the Winter Holiday Break, is available to all employees of the system.  The amount of the incentive is $100 per employee.  To qualify, each employee must miss no more than two days of work from the official reporting day for the 1999-2000 school year through November 10, 1999, and must be recognized by his or her supervisor for exceptional effort.


In answering your question, we must initially consider section 68 of the Constitution of Alabama.  It provides that:


The legislature shall have no power to grant or to authorize or require any county or municipal authority to grant, nor shall any county or municipal authority have power to grant any extra compensation, fee, or allowance to any public officer, servant, or employee, agent or contractor, after service shall have been rendered or contract made, nor to increase or decrease the fees and compensation of such officers during their term of office. . . .

ALA. CONST. art. IV, § 68.  This Office has opined numerous times that section 68 “prohibits a county or municipality or an instrumentality of a county or municipality from granting extra compensation to its employees after services have been rendered.”  See, e. g., Opinion to Mr. Kenneth Young, Manager of the Wall Street Water Authority, dated September 24, 1997, A.G. No. 97-00292; Opinion to Honorable Constance A. Aune, Board of School Commissioners of Mobile County, dated October 30, 1986, A.G. No. 87-00032.


Although this Office has never considered the issue of the offering of incentives to school employees, we have considered the somewhat analogous payment of retirement incentives.  In that instance, we opined:


It is our opinion that the authority of boards of education pursuant to § 16-8-1, et seq. (county) and § 16-11-1, et seq. (city) Code of Alabama, 1975, to conduct the affairs of the schools, including financial, empowers the boards to offer retirement incentives.  However, state funds are subject to state control and cannot be expended without authorization from the state. . . . Since restrictions exist on the use of monies allocated to local school boards by the state and since there is no explicit authority for the expenditure you suggest from these funds, it is our opinion that such monies could not be used for a retirement incentive program.  However, under § 16-13-32, there are no such restrictions on the use of local funds.  Those funds may be expended “under such rules and regulations as the county or city board of education, as the case may be, may prescribe.”  Therefore, a retirement incentive program, properly established by regu​lation or official policy, could be administered from local funds.

Attorney General’s Opinion to Honorable Constance A. Aune, Board of School Commissioners of Mobile County, dated October 30, 1986, A.G. No. 87-00032.


In Kohen v. Board of School Commissioners of Mobile County, the Alabama Supreme Court considered an incentive plan that offered an incentive of $20 per unused sick leave day at the end of the school year to employees.  The Court held:


Section 68 prohibits additional payments for services already rendered, and it prohibits an increase in compensation for officers during their terms of office.  However, § 68 contains no pro​hibition against the granting of additional com​pensation in exchange for additional considera​tion given by the officer, servant, or employee.

*  *  *


Forbearance of the exercise of a legal right has long been recognized as valid consideration.

Kohen v. Board of School Commissioners of Mobile County, 510 So.2d 216, 218 (Ala. 1987).

CONCLUSION


Under the Court’s holding in Kohen, an incentive plan will pass constitutional muster if the additional compensation being offered is being offered in return for additional consideration from the employees of the schools. Here, the incentive plan has three distinct components.  Where an incentive plan has multiple components, such as this one, each component must be analyzed to ensure that there is an exchange of con​sideration by the parties.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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