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Honorable Barrown D. Lankster

Attorney, Greene County Commission

108 West Capital Street 

P. O. Box 906

Demopolis, AL  36732-0906

Gasoline Tax – Roads, Highways and Bridges – Counties - Municipalities

If Greene County was in control of and maintained county roads and rights-of-way in the corporate limits of a municipality on July 7, 1995, it is to continue the maintenance and upkeep of these roads unless the procedures of sections 11-49-80(a) and 11-49-81 have been followed.

In the absence of an agreement, a county cannot insist that a munici​pality’s share of the gasoline tax proceeds be used for the upkeep of county roads in a municipality.

Dear Mr. Lankster:


This opinion of the Attorney General is issued in response to your request on behalf of the Greene County Commission.

QUESTION


Is the Greene County Commission obli​gated to repair and maintain county roads and rights-of-way within the corporate limits of municipalities within the county and, if the county is so obligated, whether that responsibil​ity extends to other roads and rights-of-way that do not belong to the county that are located within the corporate limits of its municipalities.  If the county is obligated to maintain either county roads and/or other roads within the incor​porated limits of the municipalities, can the county insist upon the city’s share of the State Gas Tax distribution for and in consideration of the maintenance of said roads and rights-of-way?

FACTS AND ANALYSIS


Section 11-49-80 of the Code of Alabama relates to the authority over streets and roads within a municipality controlled by the county.  Section 11-49-80(a) states:


(a)  Where the authority to control, man​age, supervise, regulate, repair, maintain and improve a street or streets or part thereof lying within a municipal corporation is vested in the county commission of the county within which a municipal corporation is located, a municipal corporation may resume or take over the author​ity to control, manage, supervise, repair, main​tain and improve such street or streets or part thereof designated in the resolution adopted by the governing body of a municipal corporation to resume or take over such authority.

ALA. CODE § 11-49-80(a) (Supp. 1998).


Section 11-49-81 provides:


Such resolution shall designate the sum or sums ascertained to be the reasonable charge to be paid by such county for being relieved of the burden of the control, management, supervision, repair, maintenance and improvement of such street or streets or part thereof designated in said resolution, and no such resolution shall become effective until and unless the county shall by appropriate action of its county commission pay or contract to pay such sum or sums as may be designated in such resolution.

ALA. CODE § 11-49-81 (1992).


Section 11-49-80(b), (c), and (d) was added to section 11-49-80(a) in 1995 by Act No. 95-312.  It is rather lengthy and can be summarized as follows:  The annexation of territory into a municipality after July 7, 1995, results in the municipality assuming control of the streets and in the annexed territory if the streets and roads were maintained by the county for a period of a year prior to the annexation.  If the streets and roads were maintained by the county for less than a year prior to July 7, 1995, and were approved by the municipal planning commission of the munici​pality, the municipality is to assume control of streets and roads in the annexed area.  The responsibility for control and maintenance of public streets lying within a municipality on July 7, 1995, remains the responsi​bility of the entity responsible for such streets and roads on that date.  These provisions do not prohibit a county and municipality from entering into a mutual agreement providing for an alternative arrangement for control and maintenance of the public streets and roads lying within the municipalities.  See ALA. CODE § 11-49-80(b), (c), and (d) (Supp. 1998).


In accordance with section 11-49-80, if Greene County was in con​trol of and maintained county roads and rights-of-way in the corporate limits on July 7, 1995, it is to continue the maintenance and upkeep of these roads unless the municipality, by a properly adopted resolution, has assumed control of the streets and roads, and proper remuneration has been paid by the county, or the county and municipality have an agree​ment regarding the control and maintenance of the streets and roads.  See opinions of the Attorney General to Honorable Gary C. Sherrer, Attorney, Houston County Commission, dated October 7, 1996, A.G. No. 97-00002, and to Honorable Kathryn S. Holley, Mayor, New Brockton, dated May 5, 1996, A.G. No. 96-00206.  The county’s obligation to maintain and keep streets in a municipality does not extend to roads or streets over which the county has no control.


State gasoline tax proceeds distributed to municipalities are to be used by municipalities on streets and roads within the municipality.  ALA. CODE §§ 40-17-74.1, 40-17-78(3), 40-17-224(b)(3) (1998).  This Office is not aware of any law that authorizes a county to extract gasoline tax proceeds from a municipality to pay for the upkeep of county roads in the municipality in the absence of an agreement to do so.  Section 40-17-79 of the Code of Alabama permits a county to use seven cent gasoline tax pro​ceeds for the construction and maintenance of the streets within the cor​porate limits of a municipality.  ALA. CODE § 40-17-79 (1998).

CONCLUSION


If Greene County was in control of and maintained county roads and rights-of-way in the corporate limits of a municipality on July 7, 1995, it is to continue the maintenance and upkeep of these roads unless the pro​cedures of sections 11-49-80(a) and 11-49-81 have been followed.


In the absence of an agreement, a county cannot insist that a municipality’s share of the gasoline tax proceeds be used for the upkeep of county roads in a municipality.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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