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Honorable Tommy Ed Roberts
Alabama State Senator
Post Office Box 1268

Hartselle, Alabama  35640

Public Records - Public Information - Morgan County

Section 12-21-3.1 of the Code of Alabama does not alter the long-standing and well-established prin​ciple that the information contained on the front of the Alabama Uniform Incident/Offense Report should be available to the public for inspec​tion.

Dear Senator Roberts:


This opinion of the Attorney General is issued in response to your request for an Attorney General’s opinion.

QUESTION


Is the incident/offense report, or any part thereof, a public record to which the public is entitled to access under Alabama law?

FACTS AND ANALYSIS


In your letter of request, you state:


It has come to my attention that some law enforcement agencies in the State are routinely denying any public access to incident/offense reports that are completed and maintained by those agencies in the course of their official duties.

*  *  *


I understand that denial of public access to these reports is sometimes made with no expla​nation or attempt to justify the denial.  In some cases, the provisions of section 12-21-3.1 of the Code of Alabama have been cited as the authority for such denial.


Section 41-9-620 provides that “[t]he commission shall provide for a uniform crime reporting system for the periodic collection and analysis of crimes reported to any and all criminal justice agencies within the state.”  ALA. CODE §41-9-620 (1991).  The Alabama Uniform Inci​dent/Offense Report (“the report”) is a two-sided document that was designed by the Criminal Justice Information Center, pursuant to this directive from the Alabama Legislature.  It is designed to collect basic information relative to investigations of crimes in Alabama in “fields” where specific information regarding an incident or offense is entered.  


The form begins with two unnumbered fields in which the victim’s and the complainant’s social security numbers may be entered, followed by 94 numbered fields on the front side of the form and 68 numbered fields on the back of the form.  The form is designed so that the entries on the front of the form identify the victim(s) and/or complainant(s), the place and time of occurrence of the event, the property involved and its value, the type of incident or offense, the type of weapon used (if any) in the commission of the incident or offense, any injuries inflicted during the commission of the incident or offense, and the physical conditions at the site of the incident or offense. The reverse side contains information relating to the investigatory process, including information about the sus​pects and the witnesses, and a narrative of the events.


On several previous occasions, this Office considered the question whether the information contained in the report is public.  See, e.g., A.G. Opinion to Honorable M. E. “Mac” Holcomb, Marshall County Sheriff, dated November 27, 1996, A.G. No. 97-00043 (“A Uniform Inci​dent/Offense Report is a public record . . . However, portions of such reports may be kept confidential and not subject to public disclosure, especially any portion of the disclosure of which would compromise criminal investigations, result in potential harm to innocent persons or infringe upon the constitutional rights of the accused”); A.G. Opinion to Michael D. Smith, Eutaw City Attorney, dated February 8, 1996, A.G. No. 96-00128 (“In Stone v. Consolidated Publishing Company . . . the Ala​bama Supreme Court stated that while most records of public officers should be open for inspection under § 36-12-40, Code of Alabama 1975, records concerning pending criminal investigations are not subject to public disclosure. . . . [W]hen the disclosure of information would com​promise an investigation or be otherwise detrimental to the best interests of the public, that information may be withheld from public scrutiny); A.G. Opinion to Honorable Richard F. Calhoun, Troy City Attorney, dated April 2, 1990, A.G. No. 90-00204 (“Police incident/offense reports may be withheld from public inspection when the disclosure of such records would compromise pending criminal investigations”).


Although this Office has always supported the right of the public to have access to public records and documents, this Office has also remained mindful of the legitimate need to keep some police reports confidential.  The reasons for keeping investigative reports confidential were discussed at length in an opinion to Honorable Frank Roberts:


Obviously, police investigations can not take place in fish bowls.  Suspects who learn that they or their activities are being investigated would destroy the evidence and flee.  Even “closed” cases could be re-opened at any time, and, in any event, the investigations of earlier cases often throw light on new cases.  Similarly, “minor” cases often throw light on major crimes.

*  *  *


A second reason for keeping such reports confidential is to protect witnesses.  Witnesses whose names are made public face a greater risk of being subjected to violence and intimidation.

*  *  *


The final reason for keeping police reports confidential is the protecting of the right to a fair trial of the parties ultimately accused.  The actions of the media can be such as to deprive an accused of his right to a fair trial by an impartial jury. . . .  The duty to insure a fair trial to the accused rests with the government, not the media. . . .  Initially, it is the police agency which must carry this bur​den, and the best way to insure that the agency is carrying its burden is to keep its reports confiden​tial.

A.G. Opinion to Frank Roberts, Mayor of Phenix City, dated August 9, 1976, File No. 322.


The Law Enforcement Officers’ Handbook, which was published by the Criminal Justice Information Center in October of 1990, states:


Please note that printed in the upper right-hand section [of the back of the Incident/Offense Report] is “Officer’s work product may not be public information.”  The exception to this is the front of the Uniform Incident/Offense Report which is generally considered public information.

*  *  *


Historically, the officers’ work product has been determined to be a part of his/her investi​gative report; and, therefore, not considered as public information.

Law Enforcement Officers’ Handbook, page 3-1, October 1990.


It should be noted that the opinions of this Office, and the state​ments found in the Law Enforcement Officers’ Handbook, all predate the enactment of section 12-21-3.1 of the Code of Alabama.  It is this newly enacted section of law that forms the basis of your inquiry -- whether section 12-21-3.1 renders the information contained on the front of the report (information that has historically been viewed as public) confiden​tial information that can now be withheld from the public.  This section of law provides:


Law enforcement investigative reports and related investigative materials are not public rec​ords.  Law enforcement investigative reports, records, field notes, witness statements, and other investigative writings or recordings are privileged communications protected from dis​closure.

ALA. CODE § 12-21-3.1(b) (Supp. 1998).


The Alabama Legislature presumably was well aware of the long​standing and well-established interpretations regarding which information on the report is available for public inspection.  Section 12-21-3.1 does not alter the definition of investigative reports or privileged communica​tions.  The Legislature clearly intended, by the enactment of section 12-21-3.1, to afford general protection to all investigative reports generated by law enforcement personnel.  Because the information recorded on the front side of the report has never been construed as being privileged, however, it is not subject to the additional protection found in section 12-21-3.1.  Had the Legislature intended to make all of the information con​tained in the report confidential, it could have done so by expressly refer​ring to the report by name.  In the absence of any such express statement, it must be concluded that the Legislature did not intend to apply the stricter levels of access found in section 12-21-3.1 to the information recorded on the front side of the report.

CONCLUSION


Section 12-21-3.1 of the Code of Alabama does not alter the long-standing and well-established principle that the information contained on the front of the Alabama Uniform Incident/Offense Report should be available to the public for inspection.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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