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Honorable Claud E. (Skip) McCoy, Jr.

General Counsel

East Alabama Water, Sewer and Fire Protection District

Johnson, Caldwell & McCoy

117 North Lanier Avenue, Suite 201

Lanett, Alabama  36863

Water, Sewer and Fire Protection Districts - Investments - Chambers County

The East Alabama Water, Sewer and Fire Protection District may invest funds only as authorized in section 11-89-7(19) of the Code of Alabama.  The investments in the proposed Sweep Agreement are not in compli​ance with this section.

Dear Mr. McCoy:


This opinion of the Attorney General is issued in response to your request on behalf of the East Alabama Water, Sewer and Fire Protection District.

QUESTIONS


1. Can the East Alabama Water, Sewer and Fire Protection District deposit public funds in an account which is daily swept into overnight securities which are not F.D.I.C. insured?


2. What, if any, individual liability would the Directors incur in the event there is a loss as to public funds placed in a sweep account?


3. If there is a loss due to the District’s public funds not being in a first collateralized position, would this be considered a breach of fiduciary duty by the District’s Directors?

FACTS AND ANALYSIS


Your request states that the East Alabama Water, Sewer and Fire Protection District (“District”) was created as a public corporation pursu​ant to sections 11-89-1, et seq., of the Code of Alabama.  ALA. CODE § 11-89-1 to 11-89-38 (1994, Supp. 1998).  The powers of the District are set forth in section 11-89-7 and include the power to invest the District’s funds as follows:


(19) To invest any funds of the district that the board may determine are not presently needed in the operation of its properties in bonds of the United States of America, bonds of the state, bonds of any county or municipality and interest bearing bank deposits or any thereof.

ALA. CODE § 11-89-7(19) (1994).


The District wishes to determine whether it may invest the Dis​trict’s funds in a Sweep Account in a local bank as described in a “Sweep Repurchase Agreement” attached to your request.  The agreement states that the funds are not a deposit, and are not insured by the Federal Deposit Insurance Corporation, and are not in any way guaranteed by the United States government or any agency thereof.  The agreement provides that funds in the District’s sweep account will be invested in United States government or United States government agency securities.  The agreement also provides that the District’s investments will be commin​gled with other investments and may be subject to third party liens.


Since the District is allowed to invest only in bonds of the United States, the investments made through the proposed Sweep Account would not be in compliance with the authority given to the District under section 11-89-7(19) of the Code of Alabama.  If the District Directors exceed their authority by investing District funds in unauthorized investments, the Directors could be liable for any lost funds.  Whether the Directors would incur any liability, or be found in breach of a fiduciary duty, would depend upon the specific facts and circumstances involved.

CONCLUSION


The East Alabama Water, Sewer and Fire Protection District may invest funds only as authorized in section 11-89-7(19) of the Code of Ala​bama.  The investments in the proposed Sweep Agreement are not in com​pliance with this section.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BFS
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