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:tonorable Robert L. Childree
State CoEptroller
DepartDent of Flnance
Alaballa state nouse
11 South Union Street
MontgoDery, AL 36130

capital PuniEhnent -- Atton€yE --
Attorney Fe€E -- fndigent Deflnge
Fund

the sentence stage of a capltaL
ca'.  1s nev ncasel for !1S-f2-21,
oqt-of-coutt, vor* laxhun pa)rnent
Purposes i attorney Eay rec6ive
nax l . t uu  o f  S1 ,000 .00  f o r  ou t -o f_
court. rrork for sentence hearlng in
addit ion to Daxihu! of Sf,OOO.OO
for out-of-court r.'ork for guilt or
lnnocence 6tage of tr lal .

Dear Mr. Childreel

. . Your recent leCter to the. Attorn.y Genoral requegta anadwlgory op!.nlon on the follor.rng.

OUESTIOI{

_ Speclf lcal ly, is the sent€nc€ hearinqpnase of th6 lr ial  of a capital,  offehs€-
under s.ction r3A-s-{5, altr__cgd!, a inew
ca6e'-for tbe purlrose of payDsnt tor
ouE-of-court sork pursuant to Saclion
r5-r2-2L. Ala. Cod€?

It le Ey undeEtanallng that should such
sencenec h€aring be detarnlnod to b. q '.ne!,
ca8en unaler the indlgant defanse statut.,
Enen an attorney rrguLd be.nt i t l6d Co b€par,6 up to S1,0O0 for out-of-court rroEk for

BEFORE RELYING ON THIS
OPINION, SEE ACT 20II-678,

WHICH RELATES TO DEFENSE
OF INDIGENTS



f:$!ot" 
Robert !. chil.dree

that rcase,,r as eel l  aE qp to St.OoO fo!
out-of-court tJork for the- trlrt of tUt 

'

eapttal offensc and thos€ plocaadlnos
involved theretn. pr.a"i -c"nifrr-iii-

corlect ay understandlnE in this r€grld.

FACTS A}TD AJiIALYSIS

Enclosed is a cepy of an ol)inlen thls offlqe issueal on
lprll.25, 1seo, to Juile.rotrn d, gugl or irr.-ii,irt.liiiJudtcl.I circutt. rtraf ooinlon-concruara [lat-ii-Iif#n.vrepreseneing rn indiEenr ;apital derendsnt 

-i" 

"nliii}'i" ,mar.l&ur! -of S1, ooo. oc 
- 
for 

"ui-or-court--rJii i"r-lii'iJit.nr.etase of a caplrrl case, in addlrion 6-;';i l ir;-";-ii, ooo. ooror out-of-courr erork ror tne gurii'siig€ 
"i-'iil. 

.Ii"'!iprc"tcage .

CONCLUSION

_-_,-T? !9.. 6peciflcally ange.r your quaBtion. th. acnlenccsraE6 or hearlng of a capitar caai ig t-o bc t;;aa;d iJ', "rr.,caserr lor purpoae of oavirenr for 
"ui:"i:"ourt-ilii-oii". .ou.

"r+l!D.r," 1,e75, 6tz-i2--zL. rhereforc, 
",i 

-iit6iiLv-ijJira 
u.€ntLtl3d to be. paid up to S1,ooo,oo i"i oG:"r_Jouit iorrc. tortne sent.nce stag6 rrq5s3n !a rr. l l  .a up to Sf,ooo.oO iJlout-of-court vork for the trial-of trre'capti i i  

-oiiJici-guirt 
orrnnocence I'case,, and the proce.alings invJi"ea-ur.iJviirr -

. f hope that thls opinlon Eutflciently ana!,era yourqueEtion. rf thls orft le 
"an 

ue 
-oi-i,,r i i ir- l irJi l ioiJli 

pr"o".do not heaitate to contact us,

Sl.ncereIy,

Jlnry svr}{s

JE/gc,/dt
cc: 4,F,8?ift .  Jr.

Char].e8 C. Rove
Encl.

27 tq t

ALtorney G€n€ral.
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ENROILED. An Act,

? o  a m e n d  s e c t i o n s  1 2 - r 4 - r 5 2 .  L 5 - L 2 - L ,  r 5 - L 2 - 4 ,

r 5 - t 2 - 5 ,  1 5 - ! 2 - 6 ,  r 5 - r 2 - 2 0 ,  7 5 - 7 2 - 2 I ,  7 5 - 1 2 - 2 2 ,  ! 5 - 1 2 - 2 3 t

1 5 - L 2 - 2 6 t  7 5 - 1 2 - 2 1  ,  t 5 - L 2 - 2 9 ,  r 5 - r 2 - 4 0 ,  L 5 - I 2 - 4 I ,  L 5 - L 2 - 4 2 ,

! 5 - L 2 - 4 3 r  L 5 - 1 2 - 4 4 ,  L 5 - 7 2 - 4 5 ,  a n d  1 5 - 1 2 - 4 6 ,  C o d e  o f  A l a b a m a

L9?5,  re lat ing to t 'he defense of  ind;gents, .  to  create Lhe

Off ice of  fnd igent  Defense Serv ices to operate as a d iv is ion

of  the Department  of  F j -nance and at  the d i rect ion of  the

Director  of  F inance, '  to  prov ide for  lhe d i rector ,  dut ies,  and

respons ib i  l i t ie  s  of  the Of f ice of  Ind igent  Defense Serv ices, '

to  prov- ide for  an ind igent  defense advisory board in  each

judic ia l  c i rcu i t ;  to  pxovide fur ther  for  compensat ion of

appointed counsel , '  to  prov ic ie  fur ther  for  contract  counsel ;  to

prov ide for  the employhent  contract ,  compensat j -on.  and

at torney-c l ient  corununicat ions of  publ ic  defenders to

supersede par t  o f  the Alabana Rules of  Cr iminal  Procedure;  to

prov ide fur ther  for  a publ ic  defender  system,.  to  prov ide

fur ther  for  the expendi tures,  employees,  and operat lng

expenses of  the publ ic  defender  of f ices;  and to repeal

S e c t i o n s  7 5 - 1 2 - 2 ,  1 , 5 - 1 2 - 3 ,  1 5 - I 2 - 2 4 ,  a n d  L 5 - L 2 - 2 4 . L  o f  t h e

Code of  Alabama 1975 .

BE If ENACTED BY THE IEGISLATURE OF A].ABAMA:
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1 Sect ion 1.  The Legis lature f j "nds and declares the

2  f o l  l o w i n g :

3 The purpose of  th is  act  is  to  prov ide for  the

4 defense of  those ind igent  defendants who have been found by a

5 cour t  lo  be unable to  pay for  the i r  defense or  repres€ntat ion

6 in  a t r ia l  or  appel la te cour t  proceeding.  When a cour t

7 determines that  a person is  unable to  pay for  h is  or  her

8  d e f e n s e .  i t .  s h a l l  b e  t h e  r e s p o n s i b i l i t y  o f  t h e  c o u r t .  s u b j e c r

9 to the establ ishment  of  the Of f ice of  Ind igent  Defense

10 Serv ices as set  for th in  th is  act ,  to  prov ide that  person wi th

11 counsel  and other  necessary expenses of  representat  i ,on.

72 Sect ion 2.  There is  created wi th in the Department  af

13 Fi -nance,  the Of f ice of  Ind igent  Defense Serv ices,  uhich is

14 subject  to  the concro l  o f  the Director  of  F inance.

15 Sect ion 3.  (a)  The of f  j "ce shal l  develop and improve

16 programs to prov ide legal  representat ion to ind igents.

7 '7  (b)  The of f ice shal l  have a d l rector ,  who shal l  be

18 chosen by the Director  of  F. inance on the basis  of  t ra in ing/

1 9  e x p e r i e n c e ,  a n d  o t h e r  q u e l i f i c a t i o n s .  T h e  t e r m  o f  o f f i c e  s h a l ]

20 be three years,  subject  to  terminat . ion for  cause.  The person

2I  se l -ected as Director  of  the Of f ice of  Ind igent  Defense

22 Serv ices,  in  addi t ion to the above qual i f icat ions and

23 exper i "ence.  shal l  be an at tcrney . l - icensed to pract ice law in

24 the State of  A labama. The d i rector  shal l  be chosen f rom a l is t

25 of  three qual i f ied candidates nominated by the ALabama State
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Bar Board of  Bar  Commiss ioners wj , th ia  60 days of  a  vacancy

occurr ing.  The Director  of  F inance shal l  serve as the Director

of  Ind igent  Defense Serv ices on an in ter im basis  i f  a  vacancy

exis ts .  I f  the Alabama St .ate Bar  Board of  Bar  Conuoiss ioners

fa i ls  to  prov ide a 1 ls t  as requi red,  then the d i rector  shal l

be chosen by the Director  of  F inance f rom a l is t  o f  the thre€

qual i f ied candj .dates prov ided by the Governor .

(c)  The d j - rector  shal l  develop sLandards govern ing

the prov is ion of  defense serv ices under  th is  act ,  The

standards shaLl  inc l ,ude,  but  not  be l imi ted to,  the fo l lowing:

(1)  Prov id ing f iscal  . responsib i l i ty  and

accountabi l iCy in  ind igent  defense preparat ion,

{2)  Mainta in ing and operat ing ind igent  defense

systems,  whether  appointed counsef ,  contract  counsel ,  publ ic

defender ,  or  appel la te defender  of f ices,  some combinat ion of

the above,  or  any othe:  m€thod which meets the qoals  set  for th

i n  t h i s  a c t .

(3)  Prescr ib ing ln jn imun exper ience,  t ra in ing.  and

ot .her  qual i f icat lons for  appointed counsel ,  contract  counsel ,

and publ ic  defenders,  inc luding addi t ional  qual i f icat ions for

counsel .  apFointed in  capj - ta l -  cases,

(4)  Caseload management  for  appointed counsel .

conr- ract  counsel ,  and publ ic  defenders,  inc luding the number

of  at torneys appointed in  capi ta l  cases which,  when

appropr ia te,  may inc lude two at torneys.

Page 3
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(5)  Per fo:mance for  appointed counsel ,  contract

c o u n s e l  r  a n d  p u b l i c  d e f e n d e r s .

(6)  Cr i ter ia  for  independent ,  competent ,  and

ef f ic ient  xepresentat ion of  c1 i€nts whose cases present

c o n f  . l  i c t s  o f  i n t e r e s t .

(7)  Prov id ing and compensat ing exper ts  who prov id.e

serv ices re lated to . legal  representat ion of  ind igents.

(8)  Detern i r ing ind igency and par t ia l  ind igency.

(9)  Establ ish lng procedures for  the recoupment  of

f e e s ,  e x p e n s e s ,  a n d  s a l a r i e s .

(d)  ?he local  ind igent  defense advisory board sha1.L

determine the methods for  del iver ing ind igent  defense serv ices

in the t r ia l  cour ts  in  each county o. r  c i rcu i t ,  or  par ts  of  the

county cr  c i rcu i t .  The d i rector  may appeal  Lhe determlnat j -on

of  the ind igent  defense advisory board to the Indigent  Defense

Revj ,ew Panel  .  The ind igent  defense advisory board shal l

cer t i fy  i ts  system to the Indigent  Defense Rewiew panef  and !o

the d i rector  on or  before October  L of  each year .  Shoufd the

indiqent  defens€ advisory board fa j - l  to  make cer t i f icat j -on to

the lnd igent  Defense Review Panel-  and to the d i recto!  as

here in prescr ibed,  the Ind:gent  Defense Review Panel ,  in

consuLtat ion wi th the d i recLor ,  shaJ, l -  determine the system for

deLivery of  ind igent  defense serv ices in  that  c i rcu i t .  The

methods establ ished for  del iver ing ind igent  defense serv lces

may inc lude,  but  are not  l imi ted to,  appointed counsel
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1 systems,  contract  counsel  sysLems,  and pal t - t ine or  fu l l -L ime

2 pub! . ic  defender  systems.  In  determin ing the method for

3 def iver ing ind i -gent  defense serv ices,  the ind igen!  defense

4 advisory board shal l  se lect  the most  ef f ic ient  and ef fect ive

5  c o u n s e l -  s y s t e m  a v a i L a b l e  i n  e a c h  c o u n t y  o r  c i r c u i t f  o r  p a r t s

6 of  the county or  c i rcu i t . .

7  (e)  The d i rector  shal l  determine lhe methods of

8 prov id ing ind igent  defense serv ice 1n the appeLlate cour ts .  I f

9  a method is  se lected by the d i rector  whereby someone othef ,

10 than the t r ia l  counsel  shal l  serve as the appet la te counsel

11 for  the appel . Iant ,  the d i rector ,  to  Ehe extent  possib le,  5haf f

12 see that  the system prov ides for  the representat ion of  the

13 appel lant  f rom the t ine the t r ia l  counsel  is  permi t ted Co

IA wi thdraw.  In  determin ing the method by which ind igent  defense

15 serv ices shal l  be prov ided in  the appel la te cour ts /  the

16 d i rector  shaLl  consul t  wi th  the Alabama Supreme Court ,  the

L '7 Court  o f  Cr iminal  Appeals,  and the Court  o f  Civ i l  Appeals.

18 ( f )  This  act  does not  govern the prov is ion of

19 ind igent  defense serv ices to munic ipa. I  cour ts ,  and th is  act

20 does noL prohib j .L  any of  :he systems or  methods by which legaI

2I  serv ices are now or  are in  the future prov j -ded to ind igent

22 defendants in  the munic ipal  cour ts  of  th is  s tate.

23 (g)  The d i rector  shal l  annual ly  approve and

24 recomnend a budget  for  ind igent  defense systems to the

2 5  D i r e c t o r  o f  F i n a n c e .
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1 (h)  The d i rector  shal l  adopt  other  ru les and

2 procedu.res he or  she deems necessarv for  the conduct  of

3  b u s i n e s s  b y  t h e  O f f i c e  o f  I n d i g e n c  D e f e n s e  S e r v i c e s .

4  S e c t i o n  4 .  ( a )  T h e  O f f i c e  o f  I n d i g e n t  D e f e n s e

5 Serv ices is  establ ished to carry  out  the adminis t rat ive dut ies

6 re lat ing to the prov is ion of  ind igent  defense serv ices.  The

7 d i rector  shal l  use ex is t ing employees of  the Department  of

I  F inance and i ts  ex is t ing of f ices,  as ass igned by the Director

9 of  F inance,  The d l rector .s  sa lary shaLL not  exceed the state

10 salary paid to  a d is t r ic t  a t torney and be paid at  the same

),7 time and in t.he same manner that sal.ari-es of other state

12 employees are paid.  The Director  of  the Of f ice of  Ind igent

13 Defense Serv ices shal l  be ent i t ied to annua. l .  and s ick leave,

14 insurance,  ret i rement ,  and other  s tate employee benef i ts .

15 inc luding cost-of - l iv ing ra ises author lzed by the Legis lature

16 for  s tate empioyees.

11 (b)  The d i rector  may enter  in to contracts ,  and

l -g accept  funds,  grants/  and ehar j tab le donat ions f rom any pubj ic

19 or  pr ivate source to pay expenses inc ident .  to  implement ing the

20 purposes of  the Of f ice of  Ind igent  Defense Serv ices.

2 f  ( c )  ( 1 )  T h e  d j - r e c t o r  s h a L l  b e  r e s p o n s i b l e  f o r

22 implement ing in  each jud ic ia l  c i rcu i t  the system for  prov i -d ing

23 J.egaJ-  representat ion and re lated serv ices for  ind igent

24 d.efendants af ter  the ind igent  defense advisory board selects

25 the method r ,o  be used j -n  Lhe c i rcu i t .  In  determin ing the

Page 6
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method for  deJ- iver ing ind igent  defense serv ices,  the ind igent

defense advisory board shal l  se lect  the most  ef f ic ient  and

ef fect ive counseJ-  systen avai lab le in  each county or  c i rcu i t ,

o r  p a r t s  o f  t h e  c o u n t y  o r  c i r c u i t .

(2)  The d i rector  sha1l  develop pol ic ies and

procedures for  determin j .ng whether  a person is  an ind igent

defendant ,  and thos€ pol ic ies and procedures shalL be appl ied

uni formly throughout  the state.  This  act  may not  be construed

to p. revent  the of f ice f ron establ - ish ing guj .de l j_nes for

determin ing par t ia l  ind ig.ency and estabt ish inqr  pol ic ies and

procedures for  prov id j .ng ind igent  defense serv ices to persons

determined to be par t ia l ly  ind igent ,  inc luding pol ic ies and

procedures govern ing lecoupment  c f  fees and expenses expended

in conjunct ion wi th the ind_tgent  defense serv ices to j -nc lude

f i l i n g  o f  l i e n s .  I n  a c c o r d a n c e  w i t h  t h e  p o l i c i e s  a n d

procedures establ ished by the of f ice,  the eour t  shal l

determine in  each case whether  a person is  an ind igent

defendant .  f f  the cour t  determines tbat  a pe.rson is  an

indigent  defendant ,  ind igent  defense serv ices shal l  be

prov ided as requi red by Sect ion L5-LZ-5,  Code of  Alabama 1975.

(3)  The d i rector  shaLl  a l locate and d isburse funds

appropriated for lega1 representation and re.l.ated services in

the cases subjecL to th is  act  pursuant  to  ru les and procedures

establ ished and in  accordance wi th the Budget  Management  Act .

The d i rector  shalJ-  aLso have the aut .hor i ty  to  approve monetary

Page 7
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al locat ions requested by and for  appointed counsel ,  contract

c o u n s e l ,  a n d  p u b l i c  d e f e n d e r  o f f i c e s .

(4)  I f  the d i rector  for  any reason determines that  a

bi l l  submj- t ted for  ind igent  defense serv ices does not  comply

wi t 'h  th is  act ,  the d i :ector  may request  the Department  of

Examiners of  Publ . ic  Accounts to  audi t  the b i l l  .

(d)  In  addi t ion to any other  dut ies and

responsib i l i t ies of  the d i rector .  the d i rector  shal I  have the

fo l lowing dut ies and author i ty  wi th  respect  to  a l l  ind igent

defense serv ices,  subject  to  the approval  o f  the Director  of

F i n a n c e :

{1)  Prepare and submit  budget  recorunendat ions for

state appropr ia t ions necessary for  the maintenance and

operat ion of  the state ind igent  defense serv ices,  inc luding

the operat ion of  the of f ice,  local  ind igent  defense systems,

appel la te defender  serv ices,  and,  i f  estabLished,  an appel la te

defender  of f ice,  and request  annual ly  a sum cer ta in necessary

to be appropr ia ted f rom the State General  Fund and the Fai r

Tr ia l  Tax Fund pursuant  to  Sect ion 12-19-252,  Code of  Alabama

L9?5,  and j -n  accordance wj . th  th is  act ,

(2)  Prepare repor ts  and col lect  and compi le

stat is t ica l  data and a l l  o ther  in format ion on the opera l ions.

costs,  and needs of  the of f ice,  and any other  in format ion

which may be requi red.  The d i rector  shal l  prepare and submit

Page I
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1 an annual  repor t  on the work of  the of f ice to  the Chief

2 Just ice,  the Governor ,  and the Legj -s la ture.

3 (3)  Develop ru les and standards for  the del ivery of

4 serv ices under  th is  act .

5  (4)  Adminis ter  and coord inate the operat ions of  the

6 of f ice and superv ise compl- iance wi th s tandards adopted by the

7  o f f i c e .

8 (5)  Reconmend to the Director  of  F inance the h i r inq

9 of  profess ional - .  technica l ,  and suppor t  personnel  by the

10 Director  of  F inance as deemed necessary for  the ef f ic ient

11 operat j -on of  the Of f ice of  fnd igent  Defense Serv ices.

L2 (6)  Keep and maint .a in proper  f inancia l  records of

13 the of f ice and of  the ind igent  d.efense serv ices prov ided.

14 {?}  Apply  for  and accept  on behal f  o f  the of f ice any

15 funds that  may become avai lab le f rom g.overnment  grants,  g ' i f ts ,

16 donat ions,  bequests,  o t  o therwise f rom any source.

11 (8)  Coordinate the serv ices of  the of f ice wi th any

18 and a. l l  federa l ,  county.  or  pr ivate programs estabt ished to

19 prov ide ass j -s tance to j -nd igent  defendants,  and consul t  wi th

2A profess ionai  bodies concern ing the improvement  of  the

2I  ad,n in i  s t la t i -  on of  ind igent  defense serv i -ces,

22 (9)  Of fer  or  app.rove t ra in ing programs for  at torneys

23 and others invoLved j .n  tbe legal  representat ion of  persons

2 4  s u b j e c t  t c  t h i s  a c t .

Page 9
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(10)  Approve and adnin is ter  t .he processing of  a l f

cLaims f rom pr ivate counsel  re lat ive to  appointments to

i n d i g e n t  d e f e n s e  c a s e s .

( 1 1 )  A d m i n i s t e r  t h e  p r o c e s s i n g  o f  a l l  c o n t r a c t s  f o r

contract  counsel  re lat ing to handl ing ind igent  cr i rn inal  cases,

(12)  Adminjs ter  the processing of  a .L- l  monetary

al locat ions requested by and for  a publ ic  defender 's  of f ice

re lat ing to the annual  operat i .on of  the request ing publ ic

d e f e n d e r r s  o f f i c e .

Sect ion 5.  There is  created the Indigent  Defense

Review Panel  which sbal l -  consis t  o f  f ive members who each

shal l  setve a three-year  ter rn.  Two members shal l  be appointed

by the Pres ident  of  the A]abama State Bar ,  one member shal l  be

appoint .ed by the Pres ident  of  the Alabama Circu i t  Judges

Assoc. ia t j -on.  one nember shaJ- l  be appointed by the Pres ident  of

the Dist r ic t  Judges Associat ion.  and one member who shal1 be

the Pres ident  of  the Alabanra Lavryers Assocj -at ion,  ar  h is  or

her  deslgnee.  They shal l  serve staggered terms.  The in i . t ia t

appointee by the P.res. ident  of  the Dist r ic t  Judges Associat ion

shal l  serve a one-year  Eerm and the in i t ia l  appointee of  the

Presj -dent  of  the Circu l t  Judges Associat ion sha1l  serve a

two-year  term. The appointees shal l  be members of  the

associat . ion for  which the appoint ing author i ty  serves as

pres ident .  Any decis ion of  the d i rector  re lat inq to del_ ivery

of  ind igent  defense serv ices may be appealed to the Indigent

P a g e  1 0
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Defense Review Panel  The Indlgent  Defense Review Panel  shalL

rnake a decis ion in  a t ine ly  mannerr  which decis ion shal l  be

deemed final. The mer,bership of the Indigent Defense Revj"ew

Panel  shal l  be inc lus ive and ref lect  the rac ia l  and gender

divers i ty  of  the state

S e c t i o n  6 .  S e c t i o n s  I Z - 1 - 9 - ? 5 2 ,  L 5 - L 2 - L ,  f 5 - 1 2 - 4 ,

1 5 - 1 2 - 5 ,  1 5 - 1 2 - 6 ,  1 5 - 7 2 - 2 0 .  I 5 - L 2 - 2 L ,  L 5 - 1 2 - 2 2 ,  t 5 - 1 2 - 2 3 ,

L 5 - t 2 - 2 6 ,  1 5 - r Z - 2 7 ,  L 5 - L 2 - 2 9 ,  r 5 - ! 2 - 4 0 ,  r 5 - I 2 - 4 I ,  L 5 - L 2 - 4 2 ,

7 5 - L 2 - 4 3 ,  1 5 - 1 2 - 4 4 ,  1 5 - I 2 - 4 5 ,  a n d  1 5 - L 2 - 4 6 ,  C o d e  o f  A l a b a m a

1975,  are amended to read as fo l lows:

t ' s 7 2 - 1 9 - 2 5 2 .

"There is  hereby appropr ia ted f rom the Fai r  Tr ia .L

Tax Fund,  annual ly ,  such amount  as may be necessary to  pay the

f a e q  n f  r - n r r n < c 1  ^ ^ r r r i  v a n ^ r r ' a r c  a n . t  e 1 ' . h  ^ t  h a r  ^ a / ' a < < . r r /

expenses of  ind igent  defense as are prov ided by law.

"There is  a lso hereby appropr ia ted f rom the Fai r

Tt ia i  Tax Fund,  annual ly .  such amount  as may be necessary to

pay to the Of f ice of  Ind igent  Defense Serv ices.  the salar ies,

benef i ts .  and other  necessa.ry  expenses involved in

adminis ter ing the Of f ice of  Ind igent  Defense Serv ices.

" In  addi t ion thereto,  the Legis lature shalL

appropr ia te annual ly  out  of  the General  Fund in  the State

Treasury a sum equal  to  the amount  by which the cost  of  such

necessary expenses of  ind igent  defense,  as prov ided by law,
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exceeds the amounl  avai lab le for  such purpose in  the Fai r

Tr ia l  Tax Fund.

nI f  Ehe county mainta ins a publ ic  defender ,  there

shaI I  be paid a reasonable share of  the cost  of  maj-nta in j -ng

such of f ice,  the amount  appropr ia ted for  such purpose to be

prorated to the severa l  count ies mainta in ing publ ic  defender 's

of f ices cn the basis  of  the case load of  the respect ive publ ic

d e f e n d e r  o f f i c e s .

" s 1 5 - 1 2 - 1 .

lwhen used in  th is  chapte! ,  the fo l lowing terms

sha. I l  have the fo l lowj-ng meanings:

" (L)  APPOINTED COUNSEL. Any at torney l icensed to

pract . ice law 1n the State of  A labama who is  appointed by the

c o u r l  L o  r e p r e s e n t  a n  i n d i g e n t  d e f e n d a n t .

" (2)  CONTRACT COUNSEL. Any at torney l - icensed to

pract ice law j -n the State of  A: -abama, or  a f i rm,  associat ion,

corporat ion,  or  par tnershlp of  lawyers so l icensed.  execut lng

a contract  for  the prov i -s ion of  ind igent  defense serv ices.

' ( 3 )  D I R E C T O R .  T h e  D i r e c t o r  o f  t h e  O f f i c e  o f

Ind j .gent  Defense Serv ices .

" {4)  INDIGENT DEFENDANT. Any person involved in  a

cr im- ina1 or  juveni l -e  proceeding in  the t r ia l  or  appel la te

cour ts  of  the state for  which proceeding representat ion by

counsel  is  con st j .  tu t ional  l  y  requi red or  is  author ized or

r e q u i r e d  o y  s L a L u L e  o r  c o u r t  r u l e ,  i n c l u d i n g  p a r e n L s  o f

Page 12
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chi ldren dur ing the termj-nat ion of  parenta l  r ights  hear ings,

who under  oath or  af f i rmat ion states thae he or  she is  unable

to pay for  h is  or  her  representat ion,  and who is  found by the

ccur t  to  be f inancia l ly  unable to  pay for  h is  or  her

representat ion based on a wr i t ten f ind ings as fur ther  prov ided

below that  the person is  ind igent  based on one of  the

fo l ]owing cr i  ter ia  :

I 'a .  A person that  has an income level  a t  or  bel -ow

125 percent  of  the Uni ted.  States pover ty  level  as def ined by

the most  recent ly  rev ised pover ty  income guidel ines publ ished

by the Unj , ted States Department  of  Eeal th and Human Serv iees,

unfess the cour t  detern ines that  the person is  able to  pay for

the cost  of  an at torney t .o  represent  the person on the pending

c a s e .

I 'b .  A person that  has an income Leve. I  greater  than

125 percent ,  but  at  or  below 200 percent ,  o f  the most  recent ly

rev ised pover ty  income guidel ines publ ished by the Uni ted

States Department  of  Heal th and Human Serv ices and the cour t

makes a wr i t ten f lnd ing that  not  prov id ing ind igent  d.efense

serv ices on the pending case would cause the person

substant ia l  hardsh!-p.

"c .  A person that  has an income level  greater  than

200 percent  of  the most  recent ly  rev j_sed pover ty  income

quidel ines publ ished by the Uni ted Stat€s Department  of  Heat th

and Human Serv ices and the person is  charged wi th a fe lony,

Page 13
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and the cour t  makes a wr i t ten f ind ing Lhat  not .  prov j .d ing

indigent  defense serv ices wou]d cause the person substant ia l

hardship,

" (5)  INDIGENT DEFENSE SERVICES. Those lega]  serv ic€s

that  are necessary for  representat ion of  an ind igent

defendant .

$(6)  INDIGENT DEFENSE SYSTEM. Any method or  mixture

of  methods for  prov id ing legal  representat ion to an ind igent

defendant ,  j .nc luding use of  appointed counsel ,  use of  contract

c o u n s e l ,  o r  u s e  o f  p u b l i c  d e f e n d e r s .

"(7) NONoVERHEAD EXPENSES. The reasonable expenses

incurred dur ing and d i rect ly  re;ated to an appointed counsel 's

Legal  representat ion of  an ind igent  defendant  j .nc luding,  but

not  ] imi ted to,  mi leage,  postage.  and reasonable costs of

photocopying.  Nonoverhead expenses do not  inc lude fees and.

expenses of  a l l  exper ts ,  invest igators,  and others render i -ng

indigent  defense serv lces to be used.  by counsel  for  an

indigent  defendant ;  o f f ice overhead expenses,  such as

p r o f e s g i o n a l  l i c e n s e  f e e s , '  n a l p r a c t i c e ,  c a s u a l t y .  h e a l _ t h ,

genera l  d isabj - I j . ty ,  and workers '  compensat ion insurancei

of f ice sa l .ar ies;  ad valarem laxes, .  o f f ice suppl ies;  o f f ice

rent i  deprec iat lon of  o f f ice equipment  and furn i ture;

cont inu ing 1egal  educat ion expenses,  inc luding t . raveL and

l o d g i n g t  u t i l i t i e s ;  b a n k  f e e s  a n d  i n t e l e s t  o n  L o a n s ;

profess ional  fees;  and other  overhead expenses or  costs.
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,  1  " ( 8 )  o F F I C E .  T h e  o f f i c e  o f  I n d i g e n t  D e f e n s e

2  S e r v i c e s .

3 " (9)  PUBLIC DEFENDER. Any at torney . l - icensed to

4 pract ice law j -n the state of  A labama, other  than contract

5 counsel  or  appointed counsel ,  who receives a sa lary for

6 represent ing an ind igent  defendant .

'7  
"  (10)  TRIAL COUBT. Any juveni le ,  d is t r ic t ,  or

8 c i rcu j . t  cour t  o f  the State of  ALabama, not  inc luding munic ipal

9 or  probate cour ts  of  the State of  A labama,

1 0  " s 1 5 - 1 2 - 4 .

1 l  ' r  ( a )  C r e a t i o n .  -  I n  e a c h  l u d i . c i a l  c i r c u i t .  a

12 voluntary ind igent  defense advisory board shal l  be

13 establ ished.

L4 "  (b)  Composi t ion;  gual i f icat ions,  appointment ,  term

15 of  of f ice,  and removal-  o f  menbers;  vacancies.  -  The volunt .ary

16 ind igent  defense advisory board shal l  be composed of  f ive

Li  members who are res idents of  the jud ic ia l  c i rcu i t  in  whi .ch

18 they are appointed.  inc luding the pres id ing c i rcu i t  judge as

1 9  t h e  c h a . i r ,  t h e  p r e s i d e n t  o f  t h e  l o c a 1  c i r c u i t  b a r  a s s o c i a t i o n

20 and three other  at torneys a l l  se lecteC by the bar  commiss ioner

2L or  commi.ss ioners for  that  c i rcu i t .  The membership of  the

22 voluntary ind igent  defense advisory board in  each jud ic ia f

23 c i rcu i t  shal l  be lnc lus ive and ref lect  the rac ia l ,  gender ,  and

2 4  e c o n o m i c  d i v e r s i L y  o f  t h e  j u d i c i a l  c i r c u i t .  I n  a  m u l t i - c o u n t y

25 c i rcu i t ,  the bar  commiss ioner  or  commiss ioners shal l -  se lect
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the pres ident  of  a  county bar  associat ion ex is t ing wi th in the

ci rcu i t  to  serve on the ind igent  defense advisory board.  Each

member shal l  serve for  a term of  one year  f rom the date of

appointnent and menlcers nay be reappointed. Vacancies on the

indigent  defense advisory board shal l  be f i l . Ied by the

pres id ing judge.

r ' (c)  Compensat ion and expenses of  members.  -  Members

of  the voLuntary ind igent  defense advisory board shal l  serve

wi thout  compensat ion;  except ,  that  necessary t raveJ.  expenses

in connect ion wi th advisory board business shal l  be paid by

the of f ice in  the same manner as for  s tate emplovees

g e n e r a l l y .

" (d)  Meet ings genera l ly ;  quorumi chai r .  -  The

voluntary ind lgent  defense advisory board shal l  meet  at  least

once quar ter ly  and shal l  meet  whenever  so requested by the

pres ld lng c i rcu i t  judge or  by two members of  the board.  Three

mem.bers shal l  ccnst i tu te a quorum for  conduct i .ng business.

" ( e )  P o w e r s  a n d  d u t i e s .  -  T h e  v o l u n t a r y  i n d i g e n t

defense advisory board shal l  per form the foL.Lowing dut ies and

have the fo l lowing powers:

" (1)  Analyze,  s tudy,  and determine the f le thod of

ind igent  defense systems to be used in  the c i rcu i t .  The

di rector  may appeaJ-  the determinat ion of  t i ie  ind igent  defense

advisory board to the Indigent  Defense Review Panel  The

P a g e  1 6
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Ind igent  Defense Review Pane.L shaLl  make a decj -s ion in  a

t imely manner,  which decis ion shal - I  be deemed f ina l  ,

" ( 2 )  P r o v i d e  t o  t h e  C i r e c t o r  a n y  i n f o r m a t i o n

reasonably requested regard ing the ind igent  defense systems

used or  reconmended for  the c i rcu i . t ,

" (3)  At  the request  of  the d i rector ,  rev iew and

provide comment  on any statements or  b i l ls  rendered or

submit ted for  the prov is ion of  ind igent  defense serv ices in

t h e  c i r c u i t .

" s 1 5 - 1 2 - 5 .

"  (a)  Judic ia l  ro le in  determin ing ind igency,  -  The

tr ia l  judge shal l  determine,  in  accordance wi th the pol ic ies

and procedures establ ished by the Of f ice of  tnd igent  Defense

Serv ices,  i f  a  person in  h:s  or  her  cour t  is  an ind igent

defendant ,  any t ime appropr ia te or  necessary,  Upon appeal  f rom

the t r ia l  cour l  to  the state appel l -a te cour t ,  the t r ia l  judge

who pres ided over  the proceedings on appeal  sha11 detern ine i f

the appel lant  is  an ind igent  defendant  in  accordance wi th the

pol ic ies and procedures establ j -shed by the Of f ice of  Ind igent

Defense Serv j -ces.  I f  an ind igency determinat ion is  necessary

in any proceeding in j - t j -a ted or ig f ina l ly  in  a s tate appel .Late

cour t  ,  the pres id ing judge or  ch ief  just ice of  the appeLlate

cour t  shal l  determine i f  the appelLant  or  pet i t ioner  j -s  an

indigent  defendant .
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"  (b)  Cr i ter ia  for  deLermin j -ng ind igency.  -  In

determin ing ind igency,  the judge shal l  recognize abi l i ty  to

pay as a var iab le depending on the nature,  extent  and

l iqu id i ty  of  assets,  lhe d isposable net  income of  the

defendant ,  the nature of  the of fense,  the ef for t  and sk i l l

requi red to gather  per t inent  in format ion and the length and

c o m p l e x i t y  o f  L h e  p r o c e e d i n g s .  T h e  d i r e c t o r  m a y  b y  r u l e s

prov ide for  addi t ional  documentat ion of  ind igency,  inc luding.

l - . , , +  - ^ +  l  l * i  + ^ , . r  + ^Lv,  Ldx returns.  asset  s tatements,  or  other

s imi lar  documentat ion as necessary.

"  ( c )  T n v e s t i g a r i o n  o f  i n d i g e n c y .  -  : n  d e L e r m i n i n g

the fact  o f  ind igency a judqe may requi re an invest igat ion and

repor t  by a d is t r ic t  aEtorney,  pubLic  defender ,  sher i f f ,

probat ion of f icer ,  or  other  of f icer  of  the cour t .  prov ided. ,

fur the.r ,  that  the t r ia l  judge shal l ,  in  aI I  cases requi r ing a

determinat ion of  ind igency,  requi re the accused to execute an

af f idav i t  o f  substant ia l  hardship on a form approved by the

dl rector .  The compl .eted af f idav i t  o f  substant ia l  hardship and

the subsequent  order  of  the cour t  e i ther  denying or  grant ing

indigent  defense serv ices to the ind igent  defendant  shal1

become a par t  o f  the of f ic la l  cour t  reco.rd j -n  the case.

" ( d )  P r o v i s i o n  o f  d e f e n s e  s € r v i c e s .  -  ? h e  j u d g e

making a determinat ion of  ind j .gency shal l  prov ide ind igent

defense serv ices for  the ind igent  defendant  through an

indigent  defense system prov ided for  the c i rcu i t ;  ho l rever ,  i f

P a g e  L B
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no ind igent  def€nse sys ' lem exis ts ,  then the judge rnay prov ide

j.ndigent defense servj.ces otherwise in accordance lrith the act,

adding th is  prov is ion.  To the extent  possib le,  judges sha_t l

prov ide cont inu i ty  in  LegaL representat ion.

" s 1 5 - 1 2 - 6 .

"Compensat ion of  counsel  apFointed to represent

ind igent  defendants 9ha11 be paid by the state in  such amounts

as otherwise provided by la',r. The procedure for approval and

payment  for  such serv ices shaf l  be as prov ided by law or  ru le

as may be promulgaLed by the d j - recto. r .

"s15-12-20 .

" In  a l l -  c r im ina l  cases ,  inc lud ing  pa tern i ty  cases ,

and c iv i l  and cr iminaf  nonsupport  cases which may resul t  in

the ja i l ing of  the defendant ,  in  any cour t  o f  th is  s tat .e

created by aulhor : i ty  of  the Const i tu t ion of  A labama of  1901,

as amended.  when a defendant  is  ent i t led to counsel -  as

prov ided by law.  the t r ia l  judge shal l  before arra ignment

ascer ta in f rom the accused,  or  ot .herwise:

" (1)  Whether  or  not  the defendant  has arranged to

r e p r e s e n t e d  b y  c o u n s e  1 ;

" (2)  Vghether  or  not  Lhe defendant  des j - res the

a s s l , s t a n c e  o f  c o u n s e ] ;  a n d

'r ( 3 ) $lhether or not t.he

f inancia l ly  or  otherr r j -se to obta in

defendant  is  able

the ass is tance of  counse.L

P a g e  1 9
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in accordance wi th pol ic ies and procedures establ ished by the

of f iee of  Ind igeni  Defense Serv ices,

"s15-12-21 .

"  (a)  I f  i t  appears to  the t r ia l  cour t  that  an

indigent  defendant  is  ent i t led to counsel ,  that  the ind igent

defendant  does not  express ly  waive the r ight  to  ass is tance of

counsel ,  and that  the ind igent  defendant  is  not .  ab le

f inancj -a] .1-y or  other ! , r ise to  obta in the ass is tance of  counsel

through another  ind igent  defense system for  the c i lcu i t .  the

cour t  shal l  appoint  counseL to represent  and ass is t  the

defendant .  I t  shal l  be the duty of  the appoin led counsel ,  as

an of f icer  of  the cour t  and as a member of  the bar ,  to

represent  arrd ass is t  the ind igent  defendant  to  the best  of  h is

or  her  abi ]  j - ty .

"  (b)  I f  i t  appears to  the t r j -a l  cour t  in  a

del inquency case,  need of  superv is ion case,  or  other  jud ic ia l

proceedinq in  which a juvenlLe is  a par ty ,  thac the juveniLe

is  ent i t led to counsef  and that  the juveni l .e  j .s  not  able

f inancia l ly  or  otherwise to obta in the ass is tance of  counsel

or  that  appointed counsel  is  otherwj-se requi red by lar , / ,  the

cour t  shal l  appoint  counsel  to  represent  and ass is t  the

juveni le  or  act  j -n  the capaci ty  of  guard. ian ad L i tem for  the

juveni le .  I t  shalJ-  be the duty of  the appointed counsel ,  as an

of f icer  of  the cour t  and as a member of  the bar ,  to  represent

a n d  a s s i s L  t h e  j u v e n i l e  t o  t h e  b e s t  o f  h i s  o r  h e r  a b i l i t y .

P a g e  2 0
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"  (c)  I f  i t  appears to  the t r ia l  cour t  that  th€

parents,  guard ian,  or  custodian of  a  jxveni le  who is  a par ty

in  a jud ic ia l  proceeding.  are ent i t led to counsel  and the

par t ies are unable to  af ford counseL/  upon request ,  the cour t

shaLl  appoint  counsel  to  represent  and ass is t  the parents,

guard ian,  or  custodian.  I t  shal l  be the duty of  the appointed

counse] ,  as an of f icer  of  the cour t  and as a member of  the

bar ,  to  represent  and ass is t  the par t ies Lo the best  of  h is  or

her  abi l i ty .

"  (d)  I f  the appropr ia te method for  prov id ing

indigent  defense serv ices is  by appointed counsel  in  a case

d e s c r i b e d  i n  s u b s e c t i o n s  ( a ) ,  ( b ) ,  a n d  ( c ) ,  i n c l u d i n g  c a s e s

tr ied de novo in  c i rcu i t  cour t  on appeal  f rom a juvenj . Ie

proceeding,  appointed counsel  shal l  be ent i t led to receive for

thei r  serv ices a fee to be approved by the t r ia l  cour t .  The

anount  of  the fee shal l  be based on the number of  hours spent

by the at torney in  work ing on the case.  The amount  of  the fee

shal ]  be based on tbe number of  hours spent  by the at torney in

work ing on the case and shal l  be computed at  the rate of

seventy dol lars  ($?0)  per  hour  for  t ime reasonably expended on

the case.  The totaf  fees paid to  any one at torney in  any one

case.  f rom the t ime of  appointment  through the t r ia l  o f  the

case,  inc luding mot ions for  new t r ia l - .  shal l  not  exceed the

f o l l o w i n q :
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1 "  (1)  In  cases where the or ig inal  charge is  a capi ta l

2 of fense or  a charge which carr ies a possib le sentence of  l i fe

3 wj - thout  paro le.  Lhere shal l  be no Lrml t  on tne tota l  fee.

4  t ' ( 2 )  E x c e p t  f o r  c a s e s  c o v e r e d  b y  s u b d i v i s i o n  ( 1 1 ,  : - n

5 cases where the or ig inal  charge 1s a Class A fe lony,  lhe tota l

6  f e e  s h a l l  n o t  e x c e e d  f o u r  t h o u s a n d  d o l l a r s  ( $ 4 , 0 0 0 )  ,

1  t ' {3)  fn  cases where the or ig inal  charge is  a c lass B

I  fe lony.  the tota l  fee shal l  not  exceed three thousand doJ- lars

9  ( 9 3 , 0 0 0 )  .

10 ' ,  (4)  In  cas€s where the or j_g inal  charge is  a Class C

11 fe lony,  the tot .a l  fee shal l  not  exceed t r ro thousand dol lars

1 2  (  s 2 ,  0 0 0  )  .

i 3  "  ( 5 )  I n  j u v e n i l e  c a s e s ,  t h e  t o t a l  f e e  s h a l l  n o t

14 exceed t$ro thousand f ive hundred.  dol lars  ($2,500)  ,

1 5  ' ,  ( 6 )  I n  a l 1  o t h e r  c a s e s ,  t h e  t o t a l  f e e  s h a l l  n o r

1 6  e x c e e d  o n e  t h o u s a n d  f i v e  h u n d r e c l  d o l l a r s  ( $ 1 , 5 0 0 ) .

1? "  CounseL shal .L  a lso be ent i t led to be re i_mbursed

18 for  any nonoverhead expenses reasonably incurred in  the

19 representat icn of  h is  or  her  c l ient .  r r r i th  any expense in

2A excess of  th iee hundred dol lars  ($300)  subject .  to  advance

2l  .approval  by the t . r ia l  cour t  as necessary for  the ind igent

22 defense serv ices ahd as a reasonable cost  or  expense.

23 Reimbursable expenses shal l  not  incLude overhead expenses.

24 Fees and expenses of  a l l  exper ts ,  invest igators/  and others

25 render ing.  ind igent  defense serv ices to be used by counsel  for
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an ind igent  defendant  shaLl  be approved in  advance by the

tr ia l  cour t  as necessary for  the ind igent  defense serv ices and

as a reasonable cost  or  expense.  Retr ia ls  of  any case shal l -  be

considered a new case for  b i l l ing Purposes.  Upon rev lev ' t .  the

di rector  may author ize in ler im payment  of  the at torney fees or

e x p e n s e s ,  o r  b o t h .

"  (e)  Wi th in a reasonable t ime af ter  the conclus ion

of  the t r ia l  or  ru l ing on a mot ion for  a new t r ia l  o t  a f ter  an

acquj , t ta l  or  other  judgsrent  d isposing of  the case,  not  to

exceed 90 days,  counsel  shal l  submit  a  b i ]L  for  serv ices

rendered to the of f ice,  The b i t l  sha1l  be accompanied by a

cer t i f icat j -on by the t r ia l  cour t  lhat  counsef  prov ided

representat ion to the ind igent  defendant ,  that  the mat ter  has

been concfuded,  and that  to  the best  of  h is  or  her  knowledge

the b i l ]  is  reasonab. l -e  based on tbe defense prov ided-  The

tr ia l  cour t  need not  apProve the i tems inc luded on the b i ' IL  or

the amount  of  the b i lL ,  but  may prov ide any j -n format i 'on

requested by the of f i -ce or  the lnd igent  defense advisory board

re lat ing to the representat ion.  The b j , l l  for  comPensat i -on of

appointed counsel  shal l -  be submit ted to the of f ice.  Af ter

rev iew and approval ,  the of f ice shal l  recornrnend to the

Cornptro l ler  tha!  the b i l l  be Pald,  The of f ice may forward the

bi l l  to  the ind iqent  defense advisory board for  rev lew and

conunent  pr ior  to  approval .  The ComPtro l ler  sha] I  remi t  payment

i h  .  l - i r a l
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" s 1 5 - 1 2 - 2 2 .

"  (a)  In  aLl  cr in inal  cases hthere in an j .nd igent

defendant  has an appeal  which l ies d i rect ly  to  an appel l -a te

cout t  and the ind igent  defendant  exPresses h is  or  her  desi re

to appeal ,  the cour t  shal l  cause to be entered uPon j - ts

m i  n u t e s  a  r e c j t a l  o f  n o t i c e  o f  a p p e a l .

* (b)  I f  i t  apPears that  the ind igent  defendant

desi res to  appeal  and j -s  unable f inancia l ly  or  otherwise to

obta in the ass is tance of  counsel  on appeal  and the ind igent

defend.ant  expresses the desi re for  ass is tance of  counsel ,  the

t r ia l  cour t  shal t  appoint  counsel  to  represent  and ass is t  the

indigent  defendanL on appeal ,  through the . ind igent  defense

system for  such ca6es.  The pres id inq judge of  the cour t  to

which the appeal  is  taken shal l  have author i ty  to  appoint

counse.L through the ind igent  defense system for  such cases in

the event  the t r ia l  coul t  fa iLs to  appoinE and j .n  the event  iL

becornes necessary to  fur ther  prov ide for  counsel .  I t  shal l  be

the duty of  the counsel - ,  as an of f icer  of  the cour t  and as a

nember of  the bar ,  to  repr€sent  and ass is t  the ind igent

defendant in the appeal.

"  (c)  I f  appointed counsel  is  tbe apPropr ia te method

selected for  an ind i .gent  defendant  for  the appeal  f rom a

decis ion in  any t r ia l  eour t  Proceeding,  he or  she shal l  be

ent i t . led to receive for  h is  or  her  serv ices a fee to be

approved by the of f ice.
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" The amount  of  the fee shal l  be based on the nunber

of  hours spent  by the counsel  in  work ing on the appeal  .

" (1-)  The amount  of  the fee shal l  be based on the

number of  hours spent  by t t re  at torney in  work ing on the

prosecut ion of  the appeal -  and shal l  be computed at  the rate of

seventy dol lars  (S?0)  per  hour  for  t ime reasonably expended in

the prasecut ion af  the appeal ,  and any subsequent  pet iE ion for

w r i t  o f  c e r t i o r a r i ,

" (2)  The totaf  fees awarded to any one at torney in

any appeal  and any subsequent  pet i t lon for  wr i t  o f  cer t iorar i ,

shalL not ,  however ,  exceed two thousand f . ive hundred dol lars

( $ 2 , 5 0 0 ) ,  a n d  s h a l l  b e  i n  a d d i t i o n  t o  a n y  f e e s  a w a r d e d  o n  t h e

tr ia l  cour t  level  .  In  those cases where the state takes a

pret r ia l  appeal ,  appointed counse]  shal l  be enci t led to b i l l

separate ly  for  serv ices on Lhe pret r ia l  and post- t r ia l

a p p e a l s ,  u p  t o  t w o  t h o u s a n d  f i v e  h u n d r e d  d o l l a r s  ( $ 2 , 5 0 0 )  f o r

each appeal  .  In  those cases where a pet l l ion for  wr i t  o f

cer t iorar i  is  f i led in  the Alabama Supreme Court ,  counsel

shal l  be ent j - t led to b i I l  separateLy for  a l l  serv ices rendered

af ter  the Court  o f  Cr i rn inal  Appeals or  the Court  o f  Civ i f

Appeals overru les the appl icat ion for  rehear ing,  or  af ter  the

decis j .on of  the Court  o f  Cr iminal  Appeals or  the Court  o f

Civ l1 Appeals j .n  the case of  a pret r ia l  appeal ,  up to a

s e p a r a t e  l i m i t  o f  t w o  t h o u s a n d  f i v e  h u n d r e d  d o l l a r s  ( $ 2 . 5 0 0 )

Notwi thstanding the foregoing prov is ions of  th is  subdiv is ion,
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the maximum arnounts set  for th above in  th is  subdiv is ion may be

waived by the appropr ia te appeLlate cour t  and the d l rector  for

good cause shown.  Counsel  shaLl  a lso be ent i t led to be

re in cursed for  any nonoverhead expenses reasonably incurred in

the representat ion of  h is  or  her  cL ient ,  wi th  any expense in

excess of  three hundred dol lars  (S300)  subject  to  advance

approval  by the appel la te cour t  as necessaly  for  the ind igent

defense serv ices and as a reasonable cost  or  expense and sha1l

be paid d i rect ly  by the of f ice upon submiss ion f rom the

at torney.  Reimbursable expenses sha] I  not  inc lude overhead

expenses.  Fees and expenses of  a I I  exper ts ,  invest igators,  and

others render ing ind igent  defense serv ices to be used by

counsel  for  an ind igent  defendant  shal l  be approved in  advance

by the appel la te cour t  as necessary for  the ind igent  defense

serv ices and as a reasonable cost  or  expense.  UPon rev iew,  the

dj . rector  may author ize in ter im payment  of  the at torney fees or

e x p e n s e s ,  o r  b o t h .

n{3)  Wi th in a reasonable t ime af ter  the d isposi t i -on

of  the appeal ,  not  Lo exceed 90 days,  counsel  shal l  submit  a

b i I I  for  serv ices rendered to the of f ice for  rev iew and

approval  and,  i f  approved,  the of f ice shal l  reconmend the b i l l

for  payment  by the Comptro l ler .  The Comptro l ler  shal l  remi t

pa)ment  in  a t imely manner,

"s1s -12-23 .
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"  (a)  In  proceedings f i led in  the d is t r ic t  or  c i rcu i t

cou.r t  involv inq the t i fe  and l iber ty  of  those charged wi th or

convic ted of  ser ious cr iminal  o f fenses inc luding proceedings

for habeas corpus or other post-conviction renedies, the trial

or  pres id ing judge or  ch ief  just ice of  the cour t  in  whlch the

proceedings may be commenced or  pending may appoint  counsel

through an ind igent  defense system apProved by the of f ice to

represent  and ass isE ind igenl  defendants i f  i t  appears to  the

cour t  Lbat  the ind igent  defendant  is  unable f inancia l ly  or

otherwise to obta in the ass is tance of  counsel  and desi f ,es the

assis tance of  counsel  and i t  fur ther  appears that  counsel  is

necessary in  the opin ion of  the judge to asser t  or  protect  the

r ight  of  the ind igent  defendant .

" ( b )  I n  p r o c e e d i n g s  f i l e d  i n  t h e  d i s t . r i c t  o r  c i r c u i t

cour t  invol -v ing the t i fe  and l iber ty  of ,  those persons charged

or  adjudicated for  juveni le  of fenses inc luding Proceedj"ngs for

habeas cotpus or  other  post-convic t ion remedies,  and in

post- t r ia l  mot i "ons or  appeals in  the proceedings,  the t r la l  or

pres id ing judge or  ch ief  just ice of  the cour t  in  which the

proceedings may be comnenced or  pending may appoint  counsel

through the ind igent  defense sysLem for  such cases to

represent  and ass is t  those persons so charged or  adjudicated

i f  i t  appears to  the cour t  thaE the person charged or

adjudicated is  unabfe f inancia l ly  or  other l l ise !o  obta in the

assis tance of  counsel  and i t  fur ther  appears that  counsel  is

Paqe 27



1

3

5

b

7

6

9

1 0

1 1

I 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 I

22

23

24

25

s B 4 4 C

necessary in  the opin ion of  tbe judg€ to asser t  or  protect  the

r ights of  the person,  or  cour t  appointed counsel  is  other$ ise

requi red by law or  ru le of  cour t ,

"  (c)  I t  sha] l  be the duty of  the counsel  as prov ided

in subs€ct ions (a)  and (b)  as an of f icer  of  the cour t  and a

member of  the bar  to  represent  and ass is t  the ind igent

defendant  in  the proceedings.

n {d}  Any appointed counseL shal l  be ent i t led to

receive for  h is  or  her  serv ices a fee to be approved by the

of f ice.  The amount  of  the fee shal l  be based on the number of

hours spent  by counseJ-  in  ! . rork ing on the pfoceedings.  The fee

shal l  be computed at  the rate of  seventy dol lars  ($70)  per

hour  for  t ime reasonably expended on the proceedings.  The

tota l  fees to counsel -  for  the p. roceedings shal l  not  exceed one

t h o u s a n d  f i v e  h u n d r e d  d o l l a r s  ( 9 1 , 5 0 0 ) ,  N o t w i t h s t a n d i n g  t h e

foregoing,  the maxinum amount  may be waived by che d i rector

for  good cause shown.  Counse]  sha. l l -  a l -so be ent i t led to be

re imbursed for  any nonoverhead expenses reasonably incurred in

the representat ion of  h is  or  her  cL ient ,  wj - th  any expense in

excess of  three hundred dol lars  ($300)  subject  to  ad.vance

approvaf  by the cour t  as necessary for  the ind igent  defense

serv ices and as a reasonabLe cost  or  expense.  Rei rnbursable

expenses shal l .  not  inc lude overhead expenses.  Fees and

expenses of  a l l  exper ts ,  invest iga lors.  and others render ing

indigent  defense serv ices to be used by counsel  for  an

P a g e  2 8
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indigent  defendant  shal l  be aPproved in  advance by the cour t

as necessary for  the ind igent  defense serv ices and as a

reasonal f , Ie  cost  or  expense.  Retr ia ls  of  any case shal l  be

considered a new case for  b i l l ing purPoses.  Upon rev iew,  the

di rector  may authar lze i :n ter im Fayment  of  the at torney fees or

expenses,  o. r  both.

"  (e)  Cla im for  the fee shal l  be submit ted,  approved,

and paid in  the same manner as prov ided in  subdiv is ion (3)  of

. s e c E - r o n  r  J - ! z - t t .

"sL5-L2-26 .

"  (a)  the d i rector  may recommend that  a contract

counsef  system be used as the method to pxovide ind igent

defense serv ices wi th in a c i rcu i t  or  par t  lhereof '  The

indigent  defense advisory board shal l  be consuLted and make a

d€terminat ion on the select ion and appointment  of  contract

counsel  for  the c i rcu i t ,  The d i recLor  may apPeal  the

determinat ion of  the ind igent  defense advisory board to the

lndigent  Defense Revj -e{  Panel  .  The Indigent  Defense Review

Panel  shal l  make a decis icn in  a t imely manner,  which decis ion

sha1l  be deemed f inaL.

"  (b)  I f  an ind igent  defense advlsory board chooses

to explore a contract  coDtse- l  system wi th in a c i rcu i t  or  Par t

thereof ,  the ind igent .  defense advisory board shal l  fo l low the

procedures of  the d i rector  for  request ing and accept ing

appl icat ions or  proposals  for  such conLracts and sha] l '  make a
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1 recommendat ion for  conCract .  counsel  to  the d i rector .  The

2  i n d i g e n t  d e f e n s e  a d v i s o r y  b o a r d  s h a L l  a l s o  p r o v i d e  t h e

3 d i rector  wi th  any other  in format j .on reasonabl-y  requested by

4 the d i rec lor  regard ing such contract  counsel  .

5  r  (c)  Af ter  a determinat ion by the ind igent  defense

6 advisory board,  the d j - rector  shal ]  a l rard the contracts  to  an

7  a t t o r n e y .  f i r m f  a s s o c i a t i o n ,  c o r p o r a t i o n ,  o r  p a r t n e r s h i p  o f

8  l a w y e r s .

9 "  (d)  Each contract  counseL chosen by the d i rector

10 shal] be empJ-oyed pursuant to a contract containing terms and

11 condj - t ions as deemed necessary between the at torney,  f i rm,
'| ')r z  d s s o c - L a r . l o n ,  c o r p o r a t i o n ,  o r  p a r t n e r s h i p ,  a s  E h e  c a s e  m a y  b e ,

1 3  a n d  t h e  o f f i c e .

1 4  " s 1 5 - 1 2 - 2 ? .

15 "Any prov is ion of  th is  chapter  to  the conl rary

16 notwi thstandi  ng,  eacb jud ic ia l  c i rcu i t  des i r ing a contract

11 counsel  $ystem shal l  be requi red to fo l low those procedures

18 estabLished for  Lhe seLect ion of  contract  counsel  establ i -shed

1 9  b y  t h e  d i r e c t o r .

2 0  " s 1 5 -  1 , 2 - 2  9 .

2 I  " S e c t i o n s  L 5 - 1 2 - 2 6 t  1 . 5 - 1 2 - 2 1  ,  a n d  7 5 - L 2 - 2 8  s h a l L  n o r

22 be construed to p:ec lude judges f rom appoint ing counseL for

23 ind igent  defendants,  or  f rom assigning representat ion of  an

24 ind igent  defendanl  to  other  contract  counsel  where there is  a

25 conf l ic t  o f  in terest  involv i -ng the contract  counsel ,  or  i f  the
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contract  counsel  is  unable to  prov j .de prompt and adequat .e

representat ion.  and the lnd igent  defense systems chosen do not

p r o v i d e  a n y  o t h e r  a L t e r n a t i v e .  S e c t i o n s  L 5 - L Z - 2 6 ,  L S - 7 2 - 2 7 ,

and 15-12-28 sha1l  not  be construed to supersede any prov is ion

of  the Alabama Rules of  Cr iminaL procedure or  any other

prov is ion of  law re lat ing to publ ic  defenders,

" s 1 5 - 1 2 - 4 0 .

"The ind igent  defense advlsory board may establ ish a

publ ic  defender  of f ice as a method to prov ide ind igent  defense

serv ices wi th in a c i rcu i t  or  any par t  thereof .

For  each new term. and to f i l l  any vacancy,  the

di rector  may select  and appoint  a  publ ic  defender  for  a

c i rcu i t .  The j -nd igent  d.efense advisory board shal l  be

consul ted and have the r ight  to  reconunend the select ion and

appointment  of  a  publ ic  defender  for  the c i rcu i t .  At torneys

appointed hereunder as publ ic  defenders shal l  be l icensed to

pract ice law in  Alabama at .  the t ime of  the appointment  or  by

the t ime he or  she assumes of f ice.

, r s 1 5 - 1 2 - 4 1 .

" {a)  The publ ic  defender  shal . l  be appointed.  af ter

the date of  r -h is  amendatory act  for  a f ixed term not  to  exceed

three years,  subject  to  reappointment  by the ind igent t  defense

advisory board,  and may be removed f rom of f ice for  cause bv

the d i  rector .
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tr (b)  The d i rector  may requi re that  the publ ic

defender  serve fuLl  t i "me or  par t  t ime.

' s 1 5 - 1 2 - 4 2 .

"The publ ic  defender  shal1 have the foJ. Iowing powers

a n d  d u t i e s :

" (1)  .Wi th in h is  or  her  geographic  jur isd ic t ion,  the

publ ic  defender  shal l  prov ide ind iqent  defense serv ices as

def i .ned in  Sect i .on 15-12-1 to ind igent  defendants

"  (2)  The publ ic  defender ,  a t  the request  and wi th

the consent  of  a  munic ipal  govern ing body and the of f ice,

shaJ- l  represent  ind igent  defendants in  a nunic ipal  cour t

wj . th in  h ls  or  her  geogrraphic  jur isd j ,c t ion.  The munlc ipal i ty

shal ]  re imburse the of f ice of  the publ ic  defender  for  the

costs associated hr i th  the serv ices rendered.

" {3)  The publ ic  d.ef  ender ,  wi th  consent  of  the

di rector ,  may represent  an j -nd igent  defendant  in  a gtate

appel la te cour ! ,

" s 1 5 - 1 2 - 4 3 _

" (a)  The publ ic  defender  shal f  receive a sa lary set

by the d i rector .  ?he salary shaLl .  not  exceed the state sa. lary

pald to  a d is t r ic t  a t torney and shaLl  be paid in  the same

manner as ernployees of  the state.

"  (b)  AI l  sa lary and expenses of  a  publ ic  defender

shalL be paid by the state out  of  the Eai r  Tr ia l  Tax Fund or

other  funds appropr ia ted by the Legis lature for  such purposes;
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except ,  that  in  count ies author ized to impose a cour t  cost  for

defender  ser? ices,  the county shaf l  fund d.efender  serv ices

f rom the revenues f rom the cour t  cost ,  and the state shalL pay

a reasonable share of  the cost  of  mainta in ing such of f ice,

such reasonable share to be determined by the d i rector .

n s r S - L 2 - 4 4 .

, 'The pubLic defender  shal l  keep such records and

make such repor ts  on mat ters re l -ated to the operat ion of  the

of f ice of  the publ ic  defender  as are regui red by the d i rector .

The at torney-c l ienE coru[unicat ions involv ing the defender  or

at torneys employed by h inr  or  her  shal l  remain conf ident i "aL.

n s 1 5 - 1 2 - 4 5 .

"  (a)  The d j - rector  may approve expend. i tures for

at torneys,  invest igators,  o ther  personnel  and nonpersonnel

expenses of  Lhe publ ic  < lefender .  Author ized employees of  the

publ ic  defender  of f ices shal l  be ent i t ted to annual  and s ick

leave,  insurance,  ret i rement ,  and other  s tate employee

b e n e f i t s ,  i n c l u d l n g  c o s t - o f - l i v i n g  r a i s e s ,  a u t h o r i z e d  b v  t h e

Legj -s la ture for  s tate ernployees.

"  (b)  The operat ing expenses and staf f  sa lar ies and

benef i ts  for  the of f j -ces of  the publ ic  defender  shaf l  be

appr :oved in  advance by the d i rector  as par t  o f  an annua- l

budget  for  the subject  publ ic  defdnder ,s  of f ice and.  once the

budget  is  approved,  shalL be paid by the state f rom fund.s

appropr ia ted annual ly  f ron the Faj . r  Tr ia l -  Tax Furd or  other
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funds appropr ia ted by the Legis lature for  th is  purpose.  The

expenses shal l  inc lude,  but  not  be l imi t .ed to,  the salary,

benef i ts ,  and expenses of  a l - l  e l ig ib le enployees and.

posi t ions,  t ra in ing and educat ion,  t ravel ,  research,

equipment ,  and suppl ies.

"  (c)  Each publ ic  defender  may employ ass is tant

publ ic  defenders,  invest igators,  and other  s taf f ,  fu l l  t ime or

p a r t  t i m e ,  a s  a u t h o r i z e d  b y  t h e  d i r e c t o r .  A s s i s t a n t s ,

invest igators,  and other  s taf f  shal I  be appointed by the

publ ic  defender  anC serve at  the p leasure of  the pub_I ic

defender .

"sLs -12-46 .

"Noth ing in  th is  ar t ic le  shal l  be construed to

excfude establ ishment  of  appoj .nted counsei  or  contract  counse]

systems para l le l  to  a publ j ,c  defender  system or  to  prec lude

judges f rom appoint ingr  counsel  for  ind. ig ,€nt  defendants where

there is  a conf l ic t  o f  j .n terest  involv ing the publ ic  d.efender

or  i f  the publ ic  defender  is  unable to  p/ov ide prompt and

adeguate representat ion,  and the ind igent  defense systems

chosen do not  prov ide any other  a l ternat lve. ' ,

Sect ion ?.  Any person hold ing the posi t ion of  pubf lc

defender  or  appel la te defender  on the ef fect ive date of  th is

act  shal ]  be ent i t ] -ed.  to  serve the remainder  of  h is  or  her

t e r m  o f  o f f i  c e .

P a g e  3 4
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1 Sect ion 8.  Any sLate or  publ ic  emplayee who prov j -des

2 ind igent  defense serv ices pursuant  to  th is  act  shal l  be

3 required to comply with the reporting requirements of the

4 Alabama State Eth ics Commission-

5 sect j -on 9.  A l l  laws or  par ts  of  laws which conf l ic t

6  w i t h  t h i s  a c t  a r e  r e p e a l e d .  S p e c i f i c a l l y ,  S e c t i o n s  L 5 - L 2 - 2 .

' ]  I 5 - L 2 - 3 ,  1 5 - 1 2 - 2 4 ,  a n d  1 5 - 1 2 - 2 4 . 1 ,  o f  t h e  C o d e  o f  A l - a b a m a

8  ! 9 1 5 ,  a r e  r e p e a  1 e d .

9 Sect ion 10.  The d i rector  shal l  promulgate ruLes

10 pursuant  to  the Alabama Adminis t rat ive Procedure Act  necessaxy

11 to implement  th is  act .

72 Sect j -on 11.  The prov is ions of  th is  act  are

13 severable.  I f  any par t  o f  th is  act  is  declared inval id  or

L4 unconst i tu t i  ona l ,  that  dectarat ion shal l  not  af fect  lhe par t

1 5  w h i c h  r e n a i n s .

16 Sect ion 12.  This  act  shal l  become ef fect ive

77 fc l lowing i ts  passaqe and approval  by the Governor ,  or  i ts

78 otherwise becomi-ng . law,  but  shal l  not  af fect  the compensat ion

L9 arrangement  for  any ind igent  defense representat ion ongoing or

2Q unpaid as of  that  ef fect . ive date.
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